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1.  
Understanding the Texas DWI Laws

Texas DWI Laws: An Overview

Understanding the intricacies of Texas Driving While Intoxicated (DWI) laws is crucial for anyone facing DWI 

charges. This section provides a detailed explanation of the legal definitions of intoxication, the substances that 

can lead to DWI charges, and the legal thresholds for intoxication in different contexts.

Legal Definitions of Intoxication

In Texas, the term “intoxicated” is defined in two specific ways under the Texas Penal Code:

1. Lack of Normal Use of Mental or Physical Faculties:

•	 A person is considered intoxicated if they do not have the normal use of their mental or physical faculties 

due to the introduction of alcohol, a controlled substance, a drug, a dangerous drug, a combination of 

two or more of these substances, or any other substance into their body.

•	 This definition emphasizes the impact of any substance that can impair a person’s ability to operate a 

vehicle safely, regardless of the specific blood alcohol concentration (BAC).

2. Blood Alcohol Concentration (BAC) of 0.08% or More:

•	 A person is legally intoxicated if their BAC is 0.08% or higher.

•	 This definition provides a clear, quantifiable threshold for intoxication that can be measured through 

breath, blood, or urine tests.

Analysis of Various Substances Leading to DWI Charges

Texas DWI laws do not only apply to alcohol but also to other substances that can impair a person’s driving 

abilities. These include:
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•	 Alcohol: The most common substance leading to DWI charges. Consumption of alcohol impairs judg-

ment, reaction times, and motor skills.

•	 Controlled Substances: Illegal drugs such as marijuana, cocaine, methamphetamine, and other narcotics.

•	 Prescription Medications: Certain medications can impair driving even when legally prescribed. This 

includes painkillers, anti-anxiety medications, and sleep aids.

•	 Over-the-counter Drugs: Some over-the-counter medications, like antihistamines or cough syrups, can 

cause drowsiness or impaired reaction times.

•	 Combination of Substances: Using multiple substances simultaneously can amplify their impairing ef-

fects, leading to intoxication even if individual substances are consumed in quantities that would not 

usually result in impairment.

Legal Thresholds for Intoxication

Texas law sets specific BAC thresholds for different groups of drivers to account for varying levels of susceptibility 

to the impairing effects of alcohol and drugs:

1. Adults (21 and Over):

•	 The legal limit for BAC is 0.08%. A BAC at or above this level is considered legally intoxicated, and it is 

illegal to operate a motor vehicle in this state.

2. Minors (Under 21):

•	 Texas enforces a “zero tolerance” policy for drivers under 21. Any detectable amount of alcohol in their 

system constitutes a DWI offense. This stringent policy aims to discourage underage drinking and driving.

3. Commercial Drivers:

•	 For commercial drivers, such as truck or bus drivers, the legal BAC limit is 0.04%. Due to the nature of 

their work and the potential risks involved in operating large or passenger-carrying vehicles, a lower 

threshold is enforced to ensure public safety.

Summary

Texas DWI laws are designed to address the dangers of impaired driving comprehensively. By defining intox-

ication both in terms of impaired faculties and specific BAC levels and by setting varied legal thresholds for 

different categories of drivers, the state aims to enhance road safety and reduce the incidence of DWI offenses. 

Understanding these definitions and thresholds is the first step in navigating the legal landscape surrounding 

DWI charges in Texas.
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Blood Alcohol Concentration (BAC) and Texas DWI Law

Detailed Description of How BAC is Measured

Blood Alcohol Concentration (BAC) is a metric used to determine the amount of alcohol present in a person’s 

bloodstream. It is typically expressed as a percentage, with 0.08% being the legal limit for drivers over 21 in Texas. 

There are several methods to measure BAC:

1. Breath Tests:

•	 Breathalyzer Devices: These handheld devices are commonly used by law enforcement during traffic 

stops. The individual blows into the device, which then estimates BAC based on the amount of alcohol in 

their breath. This method is non-invasive and provides immediate results.

•	 Infrared Spectroscopy: Some breathalyzers use infrared light to detect the presence of alcohol molecules 

in the breath. These molecules’ absorption of infrared light allows the device to calculate BAC.

2. Blood Tests:

•	 Direct Blood Draw: This method involves drawing a blood sample from the individual and analyzing it in 

a laboratory. Blood tests are considered the most accurate method for measuring BAC as they directly 

measure the alcohol content in the blood.

•	 Gas Chromatography: In the lab, blood samples are often analyzed using gas chromatography, which 

separates and measures compounds in the blood to determine BAC.

3. Urine Tests:

•	 Urine Analysis: This method is less common and inaccurate than breath and blood tests. It involves 

analyzing a urine sample to estimate BAC. Because alcohol metabolizes differently in urine, this method 

is typically used when other tests are not feasible.

The Science Behind BAC and Its Effects on the Body

BAC measures the concentration of alcohol in the bloodstream, which affects the body in various ways depending 

on the level:

1. Absorption and Metabolism:

•	 Alcohol is absorbed into the bloodstream through the stomach and small intestine. The rate of absorption 

can vary based on factors such as the type and amount of food in the stomach, the concentration of 

alcohol, and the rate of consumption.

•	 Once absorbed, alcohol is metabolized by the liver, which processes approximately one standard drink 

per hour. Excess alcohol circulates through the bloodstream until it is metabolized.
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2. Effects of Different BAC Levels:

•	 0.02% - 0.03%: Mild relaxation and slight mood elevation. Some loss of judgment and a slight body 

warmth.

•	 0.04% - 0.06%: Feeling of relaxation and euphoria. Minor impairment of reasoning and memory, lower-

ing of caution. Possible exaggerated emotions.

•	 0.07% - 0.09%: Impaired balance, speech, vision, reaction time, and hearing. Euphoria may increase. 

Judgment and self-control are reduced, and caution, reason, and memory are impaired.

•	 0.10% - 0.12%: Significant motor coordination impairment and loss of good judgment. Speech may be 

slurred; balance, vision, reaction time, and hearing are impaired. Euphoria.

•	 0.13% - 0.15%: Gross motor impairment and lack of physical control. Blurred vision and major loss of 

balance. Euphoria is reduced, and dysphoria (anxiety, restlessness) begins to appear.

•	 0.16% - 0.20%: Dysphoria predominates. Nausea may appear. The drinker has the appearance of a 

“sloppy drunk.”

•	 0.25% and above: Needs assistance in walking; total mental confusion. Dysphoria with nausea and some 

vomiting. At levels of 0.30% and above, loss of consciousness and the risk of life-threatening alcohol 

poisoning.

Legal Implications of Different BAC Levels

The legal implications of BAC levels vary, with different consequences based on the measured BAC:

1. Adults (21 and Over):

•	 0.08% and Above: This is the standard legal limit. Operating a vehicle with a BAC of 0.08% or higher 

is illegal. It can result in arrest, charges, and severe penalties, including fines, license suspension, and 

possible jail time.

2. Minors (Under 21):

•	 Any Detectable Amount: Texas has a zero-tolerance policy for drivers under 21. Any detectable amount of 

alcohol can lead to DWI charges, fines, mandatory alcohol education programs, and license suspension.

3. Commercial Drivers:

•	 0.04% and Above: For commercial drivers, the BAC limit is set at 0.04%. Violations can lead to disquali-

fication from operating commercial vehicles, hefty fines, and other penalties.

4. Enhanced Penalties:

•	 0.15% and Above: If a driver’s BAC is 0.15% or higher in Texas, the charges and penalties can be 

significantly more severe. This includes higher fines, longer jail sentences, and extended license sus-

pension periods.
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Understanding how BAC is measured, the science behind its effects, and the legal implications of various BAC 

levels is crucial for navigating Texas DWI laws. This knowledge can aid in building a defense strategy and making 

informed decisions if faced with a DWI charge.

DWI Laws for Drugs

Explanation of How Drug Impairment is Tested and Prosecuted

In Texas, Driving While Intoxicated (DWI) laws are not limited to alcohol but also apply to impairment caused by 

drugs. This includes illegal drugs, prescription medications, and over-the-counter substances that can impair a 

person’s ability to operate a vehicle safely. Here’s how drug impairment is tested and prosecuted:

1. Field Sobriety Tests (FSTs):

•	 Standardized FSTs: Law enforcement officers often use standardized field sobriety tests, such as the 

Horizontal Gaze Nystagmus (HGN), Walk-and-Turn, and One-Leg Stand, to assess impairment. These 

tests evaluate a person’s balance, coordination, and ability to follow instructions.

•	 Drug Recognition Experts (DREs): In cases where drug impairment is suspected, a specially trained 

officer known as a Drug Recognition Expert (DRE) may be called to the scene. DREs conduct a 12-step 

evaluation process to determine drug impairment, including a physical examination, a vital signs check, 

and an interview.

2. Chemical Testing:

•	 Blood Tests: Blood samples are analyzed to detect the presence of drugs. This method is highly accurate 

and can identify a wide range of substances.

•	 Urine Tests: Urine samples can also be tested for drugs, though they may not provide an immediate 

indication of impairment.

•	 Saliva Tests: In some cases, saliva tests detect recent drug use. These tests are less invasive and can be 

administered roadside.

3. Prosecution:

•	 Evidence Collection: Prosecutors rely on a combination of evidence, including the results of field sobri-

ety tests, chemical tests, and observations made by law enforcement officers.

•	 Expert Testimony: DREs and toxicologists may provide expert testimony to explain the effects of specific 

drugs on a person’s ability to drive and interpret the results of chemical tests.

•	 Legal Standards: Texas law requires proof that a drug-impaired the driver’s mental or physical faculties. 

This can be more challenging to establish than alcohol impairment, as there is no legal limit for drug levels 

equivalent to the 0.08% BAC for alcohol.
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List of Common Drugs That Can Lead to DWI Charges

Numerous drugs can impair driving abilities and lead to DWI charges in Texas. Here are some common examples:

1. Illegal Drugs:

•	 Marijuana: Impairs motor skills, reaction time, and perception. Despite varying legal statuses across 

states, driving under the influence of marijuana remains illegal in Texas.

•	 Cocaine: Increases risk-taking behavior, impairs judgment, and affects motor coordination.

•	 Methamphetamine: Causes hyperactivity, aggression, and impaired motor function.

•	 Heroin: Slows reaction time, impairs motor skills, and causes drowsiness.

2. Prescription Medications:

•	 Opioids (e.g., Oxycodone, Hydrocodone): Can cause drowsiness, dizziness, and impaired cognitive 

function.

•	 Benzodiazepines (e.g., Xanax, Valium) Cause sedation, impaired coordination, and slowed reaction times.

•	 Sleep Medications (e.g., Ambien) Can cause confusion, drowsiness, and impaired motor skills, even the 

next day.

3. Over-the-Counter Medications:

•	 Antihistamines (e.g., Diphenhydramine, found in Benadryl): Cause drowsiness and slowed reaction 

times.

•	 Cough Medicines (e.g., Dextromethorphan): Can cause dizziness, confusion, and impaired motor skills.

Case Studies of Drug-Related DWI Cases

Case Study 1: Marijuana Impairment

•	 Scenario: A driver was pulled over for swerving between lanes. During the traffic stop, the officer noticed 

the smell of marijuana.

•	 Testing and Evidence: The driver failed field sobriety tests and admitted to smoking marijuana earlier. A 

blood test confirmed the presence of THC, the active ingredient in marijuana.

•	 Outcome: The driver was charged with DWI, and expert testimony from a DRE helped establish the 

impairment. The driver was convicted and sentenced to fines, community service, and mandatory drug 

education classes.

Case Study 2: Prescription Medication

•	 Scenario: A driver was involved in a minor accident and exhibited signs of impairment, such as slurred 

speech and unsteady movements.
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•	 Testing and Evidence: The driver disclosed taking prescribed opioids for pain management. A blood test 

confirmed the presence of the medication at therapeutic levels.

•	 Outcome: Despite the prescription, the driver was charged with DWI because the medication impaired 

their ability to drive safely. The court imposed a probation period with regular drug testing and required 

participation in a substance abuse program.

Case Study 3: Poly-Drug Use

•	 Scenario: A driver who was stopped at a sobriety checkpoint exhibited signs of impairment, including 

dilated pupils and erratic behavior.

•	 Testing and Evidence: A DRE conducted an evaluation and suspected multiple drug use. Blood tests 

confirmed the presence of both methamphetamine and benzodiazepines.

•	 Outcome: The combination of drugs significantly impaired the driver’s faculties. The driver was convicted 

of DWI with enhanced penalties due to the poly-drug use. The court mandated an extended rehabilitation 

program and suspended the driver’s license for two years.

Understanding the various substances that can lead to DWI charges and the methods used to detect and pros-

ecute drug impairment is vital for anyone facing such charges in Texas. This knowledge can aid in preparing a 

robust defense strategy.

Penalties for DWI

Driving While Intoxicated (DWI) offenses in Texas carry significant penalties that increase in severity with each 

subsequent offense. Understanding these penalties and their influencing factors is essential for anyone facing 

DWI charges.

Comprehensive List of Penalties for First, Second, and Third Offenses

1. First Offense:

•	 Fines: Up to $2,000.

•	 Jail Time: 3 to 180 days.

•	 Driver’s License Suspension: Up to one year.

•	 Annual Surcharge: $1,000 or $2,000 for three years to retain your driver’s license.

•	 Community Service: 24 to 100 hours.

•	 DWI Education Program: Mandatory attendance in a DWI education class.

2. Second Offense:

•	 Fines: Up to $4,000.

•	 Jail Time: 30 days to one year.
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•	 Driver’s License Suspension: Up to two years.

•	 Annual Surcharge: $1,000, $1,500, or $2,000 for three years.

•	 Community Service: 80 to 200 hours.

•	 Ignition Interlock Device: Mandatory installation of an ignition interlock device.

3. Third Offense:

•	 Fines: Up to $10,000.

•	 Prison Time: 2 to 10 years.

•	 Driver’s License Suspension: Up to two years.

•	 Annual Surcharge: $1,000, $1,500, or $2,000 for three years.

•	 Community Service: 160 to 600 hours.

•	 Ignition Interlock Device: Mandatory installation of an ignition interlock device.

•	 Felony Conviction: A third DWI offense is classified as a third-degree felony.

Discussion of Factors That Can Aggravate or Mitigate Penalties

Several factors can influence the severity of the penalties for a DWI conviction. These factors can either aggravate 

(increase) or mitigate (reduce) the penalties imposed by the court:

1. Aggravating Factors:

•	 High BAC Levels: A BAC of 0.15% or higher can increase penalties, including higher fines and longer jail 

sentences.

•	 Accidents and Injuries: If the DWI offense involved an accident that caused injury or death, penalties 

could include longer prison sentences and higher fines.

•	 Child Passenger: Driving while intoxicated with a child passenger under the age of 15 is considered a 

felony and carries severe penalties, including up to two years in a state jail and fines up to $10,000.

•	 Previous Convictions: Prior DWI convictions result in harsher penalties for subsequent offenses.

•	 Refusal to Submit to Testing: Refusing to take a breath, blood, or urine test can result in automatic 

license suspension and be used as evidence of guilt.

2. Mitigating Factors:

•	 First-Time Offender: Courts may be more lenient with first-time offenders, especially if they show re-

morse and take steps to address their behavior.

•	 Voluntary Rehabilitation: Attending a rehabilitation program or DWI education class before sentencing 

can demonstrate a commitment to change and may result in reduced penalties.
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•	 Cooperation with Law Enforcement: Demonstrating cooperation and respect for law enforcement offi-

cers during arrest can sometimes lead to more favorable outcomes.

•	 No Prior Criminal Record: Having a clean criminal record can be a significant mitigating factor.

Real-Life Examples of Sentencing Outcomes

Example 1: First-Time Offender with High BAC

•	 Scenario: A driver with a BAC of 0.16% was pulled over for swerving and arrested for DWI.

•	 Outcome: The court imposed a fine of $2,000, a jail sentence of 30 days (suspended in favor of proba-

tion), a one-year license suspension, and mandatory attendance in a DWI education program. The driver 

was also required to install an ignition interlock device.

Example 2: Second Offense with Accident

•	 Scenario: A driver with a previous DWI conviction was involved in a minor accident while driving with a 

BAC of 0.12%.

•	 Outcome: The court imposed a fine of $3,000, a six-month jail sentence, a two-year license suspension, 

and an annual surcharge of $1,500 for three years. The driver was also required to complete 150 hours of 

community service and install an ignition interlock device.

Example 3: Third Offense with Child Passenger

•	 Scenario: A driver with two prior DWI convictions was arrested for DWI with a child passenger in the 

vehicle.

•	 Outcome: The court imposed a fine of $10,000, a prison sentence of five years, a two-year license sus-

pension, and an annual surcharge of $2,000 for three years. The driver was also required to complete 

600 hours of community service and install an ignition interlock device. The offense was classified as a 

third-degree felony.

Understanding the potential penalties for DWI offenses and the factors influencing sentencing is crucial for 

anyone facing DWI charges in Texas. This knowledge can help prepare a defense strategy and make informed 

decisions throughout the legal process.
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2.  
The Consequences of a DWI Conviction

Personal Consequences

Impact on Your Freedom

A DWI conviction can have significant implications on an individual’s freedom:

Jail Time:

•	 First Offense: Even first-time offenders can face jail time ranging from 3 to 180 days. Although shorter 

sentences might be served on weekends or through alternative programs like house arrest, the possibility 

of incarceration is a daunting prospect.

•	 Subsequent Offenses: Penalties escalate with each subsequent offense. A second DWI can result in jail 

time ranging from 30 days to one year, while a third offense can lead to 2 to 10 years in prison.

•	 Impact on Daily Life: Jail time disrupts daily routines, affecting personal responsibilities such as child-

care, work, and education. Extended absences can strain relationships and lead to job loss.

Probation and Community Service:

•	 Probation Conditions: Instead of jail time, some offenders may receive probation, which includes strict 

conditions like regular check-ins with a probation officer, abstaining from alcohol and drugs, and attend-

ing mandatory counseling or educational programs.

•	 Community Service: Courts often require community service as part of probation, ranging from a few to 

several hundred hours. Failing to complete these hours can result in further legal consequences.

Restrictions on Movement:

•	 Curfews: Probation conditions may include curfews, restricting the hours the individual can be outside 

their home.
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•	 Travel Restrictions: Convicted individuals may face travel restrictions, mainly if their probation officer or 

the court requires prior approval for any out-of-state travel.

Emotional and Psychological Impact

The stress and stigma associated with a DWI conviction can have profound emotional and psychological effects:

1. Anxiety and Depression:

•	 Legal Process: The uncertainty and complexity of the legal process can cause significant anxiety. The fear 

of potential penalties and the impact on one’s future contribute to this stress.

•	 Stigma: Social stigma and judgment from peers, family, and the community can lead to feelings of shame, 

guilt, and isolation. This stigma can exacerbate existing mental health conditions or contribute to the 

development of new issues.

2. Stress and Family Dynamics:

•	 Family Strain: The strain of dealing with a DWI conviction can impact family dynamics, leading to argu-

ments, misunderstandings, and a sense of burden among family members.

•	 Parenting Challenges: Parents with DWI convictions might struggle with the added stress of managing 

their responsibilities while fulfilling legal obligations, which can affect their relationship with their children.

3. Post-Traumatic Stress Disorder (PTSD):

•	 Traumatic Events: The arrest process, involvement in accidents, or severe legal repercussions can be 

traumatic, potentially leading to PTSD. Symptoms include flashbacks, severe anxiety, and uncontrollable 

thoughts about the event.

Financial Burden

The financial implications of a DWI conviction are extensive and can affect an individual’s financial stability for 

years:

1. Fines and Fees:

•	 Court Fines: Depending on the severity and number of offenses, court fines can range from $2,000 for a 

first offense to $10,000 for a third offense.

•	 Legal Fees: Hiring an experienced DWI attorney can be costly, but it is often necessary for a robust 

defense. Legal fees can vary widely based on the complexity of the case.

2. Additional Costs:

•	 Insurance Premiums: A DWI conviction typically leads to a significant increase in auto insurance premi-

ums. Some insurance companies may even cancel policies upon learning of the conviction.
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•	 Ignition Interlock Devices: The installation, maintenance, and monthly fees for ignition interlock devices, 

often required for repeat offenders, add to the financial burden.

•	 Alcohol Education Programs: Mandatory attendance in alcohol education or rehabilitation programs 

often comes with enrollment fees that must be paid out-of-pocket.

Indirect Costs:

•	 Job Loss and Reduced Income: Time spent in court, jail, or fulfilling probationary requirements can lead 

to job loss or reduced income. A DWI conviction may also limit future employment opportunities, espe-

cially in fields requiring a clean driving record or background check.

•	 Transportation Costs: With a suspended license, individuals may need to rely on public transportation, 

ride-sharing services, or taxis, which can be costly and time-consuming.

The personal consequences of a DWI conviction extend far beyond the immediate legal penalties. The impact on 

freedom, mental health, and financial stability can be profound and long-lasting. Understanding these potential 

repercussions is crucial for anyone facing DWI charges. It underscores the importance of seeking experienced 

legal counsel to navigate the complexities of the legal system.

Professional Consequences

Employment Opportunities

A DWI conviction can significantly impact an individual’s employment opportunities and career growth in sev-

eral ways:

1. Background Checks:

•	 Job Applications: Many employers conduct background checks as part of the hiring process. A DWI 

conviction will appear on these checks and can raise red flags for potential employers.

•	 Honesty and Disclosure: Some job applications require disclosing criminal convictions, including DWI. 

Failure to disclose this information can result in job termination if discovered later.

2. Job Stability and Security:

•	 Current Employment: If an individual is currently employed, a DWI conviction may result in disciplinary 

actions, including termination, especially if the job involves driving or if the employer has a strict policy 

regarding criminal convictions.

•	 Professional Reputation: A DWI conviction can damage an individual’s professional reputation, causing 

a loss of respect among colleagues and superiors.
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3. Career Advancement:

•	 Promotions and Raises: Individuals with a DWI conviction may face barriers to career advancement. 

Employers might be hesitant to promote someone with a criminal record, particularly in positions that 

require leadership and responsibility.

•	 Job Mobility: Changing jobs or seeking better employment opportunities can be more challenging with 

a DWI conviction on record. Employers in competitive fields may favor candidates with clean records.

4. Industry-Specific Impacts:

•	 Transportation and Logistics: Careers that involve driving, such as truck drivers, delivery personnel, 

and bus drivers, are particularly affected. A DWI can lead to disqualification or suspension of necessary 

driving credentials.

•	 Security and Law Enforcement: Jobs in security, law enforcement, and related fields require a clean 

criminal record. A DWI conviction can disqualify individuals from these positions or result in termination 

if they are already employed.

Professional Licenses

Different professions have varying standards and regulations regarding criminal convictions, including DWI. A 

DWI conviction can impact professional licenses in several ways:

1. Healthcare Professionals:

•	 Doctors and Nurses: Medical boards require practitioners to report criminal convictions. A DWI can result 

in disciplinary actions, including suspension or revocation of medical licenses. It can also impact malprac-

tice insurance rates and employment opportunities within hospitals and clinics.

•	 Pharmacists: Similar to other healthcare professionals, pharmacists must report convictions. A DWI can lead 

to disciplinary action by the state pharmacy board and affect employment with pharmacy employment.

Legal Professionals:

•	 Lawyers: Attorneys must disclose criminal convictions to their state bar association. A DWI can result in 

disciplinary measures, ranging from censure to suspension or disbarment, depending on the severity and 

circumstances of the offense.

•	 Paralegals: While not as strictly regulated as attorneys, paralegals with a DWI conviction may find it 

challenging to secure employment within law firms prioritizing legal standards.

3. Financial Professionals:

•	 Accountants and Auditors: State boards of accountancy require disclosure of criminal convictions. A DWI 

can lead to disciplinary actions, including suspension or revocation of licenses, and affect employment 

within accounting firms.
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•	 Financial Advisors: Regulatory bodies such as FINRA require disclosure of criminal convictions. A DWI 

can impact licensing and employment opportunities within financial institutions.

4. Education Professionals:

•	 Teachers and Administrators: Educators must report criminal convictions to their school district or state 

education board. A DWI can result in disciplinary actions, including suspension or revocation of teaching 

licenses, and impact employment within schools and educational institutions.

•	 Higher Education: Professors and academic staff in colleges and universities may face similar conse-

quences, including loss of tenure or termination.

5. Real Estate Professionals:

•	 Real Estate Agents: State real estate commissions require disclosure of criminal convictions. A DWI can 

lead to disciplinary actions, including suspension or revocation of real estate licenses, and affect employ-

ment within real estate agencies.

6. Commercial Drivers:

•	 Truck Drivers and Bus Drivers: A DWI can result in losing a Commercial Driver’s License (CDL), which is 

often required for employment in these fields. The loss of a CDL can lead to immediate job termination 

and difficulties finding employment in transportation and logistics.

Understanding the professional consequences of a DWI conviction is crucial for individuals in regulated profes-

sions or those seeking employment in fields that require clean records. The impact on employment opportunities 

and professional licenses underscores the importance of legal representation and proactive steps to mitigate 

these consequences.

Legal Consequences

Criminal Record

A DWI conviction results in a criminal record, which can have long-term impacts on various aspects of life:

1. Employment:

•	 Background Checks: Many employers conduct criminal background checks as part of the hiring process. 

A DWI conviction can be a significant barrier to obtaining employment, particularly in industries that 

prioritize clean records.

•	 Job Security: Existing employment can be jeopardized if an employer conducts periodic background 

checks or if the job involves driving or holding a professional license.
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2. Housing:

•	 Rental Applications: Landlords often perform background checks on potential tenants. A criminal record 

can result in denying housing applications limiting rental opportunities.

•	 Mortgage Applications: Some lenders may view a criminal record as a risk factor, affecting mortgage 

approvals and terms.

3. Education:

•	 Admissions: Colleges and universities may consider criminal records during the admissions process. A 

DWI conviction can affect acceptance into educational programs, particularly those with strict conduct 

policies.

•	 Scholarships and Financial Aid: Certain scholarships and financial aid programs may be unavailable to 

individuals with criminal records.

4. Travel:

•	 International Travel: A criminal record can affect international travel, as some countries have strict entry 

requirements for individuals with criminal convictions. A DWI conviction may result in denial of entry or 

visa applications.

5. Reputation:

•	 Social Stigma: A criminal record can result in social stigma and affect personal relationships. The percep-

tion of being a “criminal” can lead to isolation and judgment from peers and the community.

Driver’s License Suspension

The process of license suspension and reinstatement following a DWI conviction involves several steps:

1. Administrative License Revocation (ALR):

•	 Immediate Suspension: Upon arrest for DWI, the driver’s license may be temporarily suspended. The driver 

has 15 days to request an Administrative License Revocation (ALR) hearing to contest the suspension.

•	 ALR Hearing: During the ALR hearing, an administrative judge will review evidence, such as the arresting of-

ficer’s testimony and test results. The judge will determine whether the suspension is upheld or overturned.

2. Suspension Periods:

•	 First Offense: Up to one year.

•	 Second Offense: Up to two years.

•	 Third Offense: Up to two years.

•	 Refusal to Submit to Testing: Automatic suspension of 180 days for the first refusal and two years for 

subsequent refusals.
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3. Reinstatement Requirements:

•	 SR-22 Insurance: Obtain and maintain SR-22 insurance, a certificate of financial responsibility required 

by the state.

•	 Reinstatement Fee: Pay the Texas Department of Public Safety (DPS) a reinstatement fee.

•	 Completion of DWI Education Program: Attend and complete a state-approved DWI education or reha-

bilitation program.

4. Ignition Interlock Device:

•	 Installation: In some cases, the court may require the installation of an ignition interlock device (IID) as a condi-

tion of license reinstatement. The driver must use the IID for a specified period and cover the associated costs.

Future Legal Proceedings

A DWI conviction can affect future legal matters in various ways:

1. Enhanced Penalties:

•	 Subsequent Offenses: Future DWI convictions will result in enhanced penalties, including higher fines, 

longer jail or prison sentences, and extended license suspensions. The penalties increase with each sub-

sequent offense.

•	 Habitual Offender Status: Multiple DWI convictions can result in being classified as a habitual offender, 

leading to more severe legal consequences.

2. Impact on Other Criminal Cases:

•	 Aggravating Factor: A prior DWI conviction can be considered an aggravating factor in unrelated crimi-

nal cases, potentially leading to harsher sentences.

•	 Probation and Parole: A DWI conviction can affect eligibility for probation or parole in other cases. 

Violating probation or parole conditions, including avoiding criminal behavior, can result in revocation 

and additional penalties.

3. Civil Litigation:

•	 Liability in Accidents: If a DWI conviction is related to an accident causing injury or property damage, the 

driver may face civil lawsuits for damages. The conviction can be used as evidence of negligence in civil court.

•	 Insurance Claims: A DWI conviction can impact insurance claims and coverage. Insurance companies 

may deny claims or increase premiums significantly.

Understanding the legal consequences of a DWI conviction is crucial for anyone facing such charges. The long-

term impacts on a criminal record, driver’s license, and future legal matters highlight the importance of a strong 

defense strategy and knowledgeable legal representation.
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3.  
The DWI Arrest Process: What You Need to Know

Traffic Stop and Initial Contact

Understanding what happens during a traffic stop and knowing your rights and responsibilities can help you nav-

igate this stressful situation more effectively. Here is a step-by-step breakdown of what typically occurs during a 

traffic stop for suspected DWI, along with your rights and responsibilities.

Step-by-Step Breakdown of What Happens During a Traffic Stop

1. Initiation of the Stop:

•	 Observation: A law enforcement officer observes a traffic violation or behaviors that suggest impaired 

driving, such as swerving, speeding, or driving erratically.

•	 Signal to Stop: The officer signals you to pull over using lights, sirens, or both. You should safely pull over 

to the right side of the road as soon as it is safe.

2. Initial Contact:

•	 Approach: The officer approaches your vehicle, typically from the driver’s side, and may touch the rear 

of your vehicle to leave their fingerprints for safety reasons.

•	 Introduction: The officer identifies themselves and explains the reason for the stop. They will likely ask 

for your driver’s license, vehicle registration, and proof of insurance.

3. Observation and Questions:

•	 Behavioral Cues: The officer observes your behavior, speech, and movements for signs of impairment, 

such as slurred speech, bloodshot eyes, or the smell of alcohol.

•	 Questions: The officer may ask where you are coming from, where you are going, and whether you have 

consumed any alcohol or drugs.
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4. Field Sobriety Tests (FSTs):

•	 Request for Tests: If the officer suspects impairment, they may ask you to step out of the vehicle and per-

form field sobriety tests. These tests assess your balance, coordination, and ability to follow instructions.

•	 Common Tests: Standard tests include the Horizontal Gaze Nystagmus (HGN), Walk-and-Turn, and One-

Leg Stand.

5. Breathalyzer Test:

•	 Preliminary Breath Test (PBT): The officer may request a preliminary breath test using a handheld device 

to estimate your Blood Alcohol Concentration (BAC).

•	 Implied Consent: Under Texas law, by driving, you have impliedly consented to submit to chemical test-

ing if lawfully arrested for DWI. Refusal to take the test can result in automatic license suspension.

6. Arrest:

•	 Probable Cause: If the officer has probable cause to believe you are impaired, based on the results of the 

field sobriety tests, breath test, or other observations, they will place you under arrest.

•	 Miranda Rights: The officer will read you your Miranda rights, informing you of your right to remain silent 

and to an attorney.

Rights and Responsibilities During a Stop

1. Rights:

•	 Remain Silent: You have the right to remain silent. You can politely decline to answer questions about 

where you have been, what you have been doing, or whether you have consumed alcohol or drugs. 

Simply state, “I choose to remain silent.”

•	 Refuse Field Sobriety Tests: In Texas, you can refuse field sobriety tests without facing criminal penalties. 

However, refusing these tests can still be used as evidence of impairment.

•	 Request an Attorney: If arrested, you have the right to request an attorney and should do so immediately. 

Do not answer any further questions without your attorney present.

2. Responsibilities:

•	 Pull Over Safely: When signaled to pull over, do so safely and promptly. Use your turn signal to indicate 

your intention to pull over.

•	 Provide Documentation: When asked by the officer, you must provide your driver’s license, vehicle reg-

istration, and proof of insurance.

•	 Remain Calm and Composed: Stay calm, keep your hands visible (preferably on the steering wheel), and 

follow the officer’s instructions. Avoid sudden movements and be respectful.
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3. Cooperate with Lawful Requests:

•	 Chemical Tests: If arrested for DWI, refusal to submit to chemical testing (breath, blood, or urine) can 

result in automatic license suspension under Texas’s implied consent laws. While you have the right to 

refuse, it carries significant legal consequences.

•	 Signing Citations: If a citation is issued, you may be asked to sign it. Signing is not an admission of guilt 

but an acknowledgment that you received the citation and agree to appear in court.

Understanding these steps and your rights and responsibilities during a traffic stop can help you handle the 

situation more effectively and protect your legal rights. If you are arrested for DWI, seeking legal counsel as soon 

as possible is crucial to navigate the legal process.

Field Sobriety Tests

Law enforcement officers use field Sobriety Tests (FSTs) to assess whether a driver is impaired by alcohol or 

drugs. These tests evaluate a person’s balance, coordination, and ability to follow instructions. Here are detailed 

descriptions of each standard test and the legal implications of refusing or failing these tests.

Detailed Descriptions of Each Test and What They Measure

1. Horizontal Gaze Nystagmus (HGN) Test:

•	 Description: The officer instructs the driver to follow a small object, such as a pen or flashlight, with their 

eyes. The officer moves the object slowly from side to side while observing the driver’s eye movements.

•	 What It Measures: The HGN test measures the involuntary jerking of the eyes as they move side to side. 

This jerking, or nystagmus, becomes more pronounced when a person is impaired by alcohol.

•	 Indicators of Impairment: The officer looks for three indicators in each eye: lack of smooth pursuit, dis-

tinct nystagmus at maximum deviation, and onset of nystagmus before 45 degrees. Four or more clues 

suggest a BAC of 0.08% or higher.

2. Walk-and-Turn (WAT) Test:

•	 Description: The officer instructs the driver to take nine steps, heel-to-toe, along a straight line, turn on 

one foot, and return similarly. The officer demonstrates the test before asking the driver to perform it.

•	 What It Measures: The WAT test measures balance, coordination, and the ability to follow instructions. It 

also assesses divided attention, the ability to focus on multiple tasks simultaneously.

•	 Indicators of Impairment: The officer observes eight indicators: inability to balance during instructions, 

starting too soon, stopping while walking, not touching heel-to-toe, stepping off the line, using arms 

for balance, improper turn, and incorrect number of steps. The presence of two or more clues suggests 

impairment.



The DWI Book: Answers to the Questions Every Texas DWI Defendant Asks   ·   Lance Kennedy

28

3. One-Leg Stand (OLS) Test:

•	 Description: The officer instructs the driver to stand on one leg, with the other foot about six inches off 

the ground, and count aloud by thousands (one thousand one, one thousand two, etc.) until told to stop. 

The test lasts for about 30 seconds.

•	 What It Measures: The OLS test measures balance and coordination. It also assesses the driver’s ability 

to maintain concentration and follow instructions.

•	 Indicators of Impairment: The officer looks for four indicators: swaying while balancing, using arms to 

balance, hopping to maintain balance, and putting the foot down. The presence of two or more clues 

suggests impairment.

Legal Implications of Refusing or Failing These Tests

1. Refusing Field Sobriety Tests:

•	 Legal Right to Refuse: In Texas, drivers have the legal right to refuse to perform field sobriety tests 

without facing criminal penalties. However, refusal can still have significant legal consequences.

•	 Consequences of Refusal: Refusal to take FSTs can be used as evidence of impairment in court. The 

officer may arrest the driver based on other observations and seek a blood or breath test warrant.

2. Failing Field Sobriety Tests:

•	 Probable Cause for Arrest: Failing one or more FSTs gives the officer probable cause to arrest the driver 

for DWI. The results of these tests, combined with other evidence, such as the driver’s behavior and 

appearance, form the basis for the arrest.

•	 Impact on Legal Proceedings: The results of FSTs are typically presented as evidence in court. A skilled 

defense attorney may challenge the validity of the tests, arguing that factors such as medical conditions, 

poor instructions, or environmental conditions affected the results.

3. Challenging Field Sobriety Tests:

•	 Validity and Reliability: Field sobriety tests are not foolproof and can be challenged in court. Defense 

attorneys may argue that the tests were administered incorrectly or that non-alcohol-related factors 

influenced the results.

•	 Medical and Physical Conditions: Conditions such as injuries, disabilities, age, or anxiety can affect a per-

son’s performance on FSTs. An experienced attorney can present evidence of these factors to challenge 

the reliability of the test results.

Understanding the details and implications of field sobriety tests is crucial for anyone facing a DWI charge. 

Knowing your rights and the potential consequences of refusing or failing these tests can help you make informed 

decisions during a traffic stop. If arrested, it is essential to seek legal counsel to navigate the complexities of the 

legal process and build a strong defense.
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Breath and Blood Tests

Explanation of How These Tests Are Administered

Breath and blood tests are commonly used to measure Blood Alcohol Concentration (BAC) in individuals sus-

pected of driving while intoxicated (DWI). Here’s how these tests are administered:

1. Breath Tests:

•	 Preliminary Breath Test (PBT): Often administered at the roadside during the initial traffic stop. The 

driver blows into a handheld breathalyzer device, which provides an estimate of their BAC. While the 

results of a PBT are not typically admissible in court, they can provide probable cause for arrest.

•	 Evidentiary Breath Test: Conducted at a police station or mobile testing unit. The driver blows into a 

larger, stationary device called an Intoxilyzer. This test provides more accurate and legally admissible BAC 

readings. The Intoxilyzer analyzes the breath sample to determine the concentration of alcohol.

2. Blood Tests:

•	 Blood Draw: Conducted by a qualified medical professional, usually at a hospital, clinic, or police facility. 

A blood sample is drawn from the suspect’s arm using a sterile needle and syringe.

•	 Laboratory Analysis: The blood sample is sent to a laboratory for analysis. Gas chromatography is often 

used to measure the alcohol content in the blood accurately. The results are considered highly reliable 

and are admissible in court as evidence of BAC.

Legal Rights Regarding Test Refusal and Consequences

1. Implied Consent Law:

•	 Implied Consent: Under Texas law, by operating a motor vehicle, drivers have impliedly consented to 

submit to chemical testing (breath or blood) if lawfully arrested for DWI. This is known as the implied 

consent law.

•	 Officer’s Request: After an arrest for DWI, the officer will request that the driver submit a breath or 

blood test to measure BAC. The request must be made reasonably, and the driver must be informed of 

the consequences of refusal.

2. Rights Regarding Test Refusal:

•	 Right to Refuse: Drivers can refuse to submit to a breath or blood test. However, refusal comes with 

significant legal consequences.

•	 Immediate Consequences: Refusing to take the test will automatically suspend the driver’s license. For a 

first refusal, the suspension period is 180 days. For subsequent refusals, the suspension period increases 

to two years.
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3. Consequences of Refusal:

•	 License Suspension: Automatic suspension of driving privileges. The driver has 15 days from the date of 

arrest to request an Administrative License Revocation (ALR) hearing to contest the suspension.

•	 Evidentiary Use: Refusal to submit to testing can be used as evidence of guilt in court. The prosecution 

may argue that refusal indicates the driver’s awareness of their impairment.

•	 Enhanced Penalties: Refusal can result in enhanced penalties if the driver is convicted of DWI. This may 

include longer license suspensions, higher fines, and mandatory installation of an ignition interlock device.

4. Administrative License Revocation (ALR) Hearing:

•	 Requesting a Hearing: Drivers have 15 days from the date of arrest to request an ALR hearing to challenge 

the license suspension. Failure to request a hearing within this timeframe results in automatic suspension.

•	 Hearing Process: During the ALR hearing, an administrative law judge reviews the evidence, including 

the officer’s report and any test results or refusal documentation. The judge determines whether the 

suspension should be upheld or rescinded.

•	 Reinstatement of License: If the judge rescinds the suspension, the driver’s license is reinstated. If upheld, 

the driver must complete the suspension period and meet reinstatement requirements, such as paying 

fees and providing proof of SR-22 insurance.

Understanding the administration and legal implications of breath and blood tests is crucial for anyone facing 

DWI charges. Knowing your rights and the consequences of refusal can help you make informed decisions during 

a traffic stop and throughout the legal process. If arrested, seeking legal counsel promptly can aid in navigating 

the complexities of DWI laws and defending your case effectively.

Arrest and Booking

Detailed Process of What Happens During Arrest and Booking

1. Arrest:

•	 Probable Cause: If the officer has probable cause to believe you are driving while intoxicated (based on 

field sobriety tests, breath or blood test results, or other observations), they will place you under arrest.

•	 Miranda Rights: The officer is required to read you your Miranda rights, which inform you of your right to 

remain silent and your right to an attorney. These rights are crucial to ensuring you do not inadvertently 

incriminate yourself.

2. Transportation:

•	 Transport to Facility: After arrest, you will be transported to a police station, jail, or booking facility. 

During this time, it is essential to remain calm and cooperative to avoid additional charges such as resist-

ing arrest.
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3. Booking:

•	 Personal Information: At the booking facility, the officers will collect your personal information, including 

name, address, date of birth, and social security number. They will also record details about the arrest.

•	 Photographs and Fingerprints: You will be photographed (mug shot) and fingerprinted. These records 

become part of your criminal record.

•	 Search: Your person and belongings will be searched to ensure you are not carrying any contraband or 

weapons.

4. Medical Screening:

•	 Health Assessment: Some facilities conduct a medical screening to identify immediate health concerns 

or needs. This can include checking for signs of intoxication, medical conditions, or injuries.

5. Property Collection:

•	 Personal Belongings: Any personal belongings, such as your wallet, phone, and keys, will be collected, 

inventoried, and stored until your release. You will receive a receipt for your belongings.

6. Detention:

•	 Holding Cell: After booking, you will be placed in a holding cell or detention area. You may be held here 

until you are sober enough for release, bail is posted, or a court appearance is scheduled.

•	 Bail/Bond: Depending on the severity of the offense and your criminal history, you may be eligible for 

bail or bond. Bail allows temporary release while awaiting trial, provided you pay a set amount to guar-

antee your return to court.

Legal Rights During This Process

1. Right to Remain Silent:

•	 Avoid Self-Incrimination: You have the right to remain silent to avoid saying anything that could be used 

against you in court. It is advisable to exercise this right and refrain from making any statements until you 

have legal representation.

2. Right to an Attorney:

•	 Legal Representation: You have the right to consult with an attorney. If you cannot afford one, you will 

be provided a public defender. Requesting an attorney as soon as possible is crucial to ensure your rights 

are protected throughout the process.

3. Right to Know the Charges:

•	 Information on Charges: You can be informed of the charges against you. This information should be 

provided during the arrest or booking process.
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4. Right to Medical Attention:

•	 Health and Safety: You can request medical attention if you have any medical conditions or injuries. 

Inform the officers of any immediate health concerns.

5. Right to a Phone Call:

•	 Communication: You can call to inform your family, friends, or attorney of your situation. This call should 

be made as soon as possible after booking.

6. Right to Fair Treatment:

•	 No Excessive Force: You have the right to be treated fairly and not subjected to excessive force or harsh 

treatment by law enforcement officers. If you believe your rights have been violated, inform your attorney 

immediately.

7. Right to Bail:

•	 Temporary Release: If eligible, you have the right to request bail. Bail allows you to be released from 

custody while awaiting your court date, provided you comply with the bail conditions.

Understanding the arrest and booking process and knowing your legal rights are crucial for navigating this chal-

lenging experience. If you are arrested for DWI, it is essential to remain calm, exercise your rights, and seek legal 

counsel promptly to ensure your rights are protected and to receive guidance on the best course of action.

Bond and Release

Explanation of the Bond Process and Types of Bonds Available

Securing release from custody after an arrest for DWI often involves the bond process. Here’s an explanation of 

how the bond process works and the different types of bonds available:

1. The Bond Process:

•	 Setting Bail: After arrest and booking, a judge will set the bail amount based on factors such as the 

severity of the offense, the defendant’s criminal history, flight risk, and ties to the community. This can 

occur during a bail hearing or be predetermined by a bail schedule.

•	 Posting Bail: The defendant can post bail to secure release from custody once the bail amount is set. Bail 

is a financial guarantee that the defendant will appear in court for all scheduled hearings.

•	 Release: After bail is posted, the defendant is released from custody with the condition to appear in 

court as required. Failure to comply with these conditions can result in forfeiture of the bail amount and 

re-arrest.
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2. Types of Bonds:

•	 Cash Bond: The defendant or someone on their behalf pays the full bail amount in cash. This amount is 

typically refunded at the end of the case, minus any court fees or fines, provided the defendant complies 

with all court appearances.

•	 Surety Bond: A bail bondsman or surety company posts bail on behalf of the defendant. The defendant 

typically pays a non-refundable fee (usually 10% of the bail amount) to the bondsman, who then guaran-

tees the full bail amount to the court. The bondsman is responsible for the total amount if the defendant 

fails to appear. He may hire a bounty hunter to locate the defendant.

•	 Personal Recognizance (PR) Bond: The judge releases the defendant based on their promise to appear 

in court without requiring payment. This bond is usually granted to individuals with strong community 

ties, a minimal criminal record, and low flight risk.

•	 Property Bond: The defendant or a third-party pledges property as collateral for the bail amount. Suppose 

the defendant fails to appear in court. In that case, the court can place a lien on the property and initiate 

foreclosure proceedings to recover the bail amount.

•	 Citation Release (Cite Out): For minor offenses, the officer may issue a citation with a court date instead 

of taking the defendant into custody. The defendant is released on the spot and must appear in court as 

scheduled.

Tips for Securing Release

1. Understand the Bail Conditions:

•	 Conditions of Release: Make sure you understand the conditions of your release, including court appear-

ance dates, restrictions on travel, and any other requirements set by the court. Complying with these 

conditions is crucial to avoid re-arrest and forfeiture of bail.

2. Consider Hiring a Bail Bondsman:

•	 Professional Assistance: If the bail amount is too high to pay in cash, consider hiring a bail bondsman. 

They can post the bail on your behalf for a fee, typically 10% of the bail amount. Ensure you choose a 

reputable and licensed bail bondsman.

3. Seek a Bail Reduction:

•	 Bail Hearing: If the initial bail amount is unaffordable, request a bail reduction hearing. Your attorney can 

argue for a lower bail amount based on your financial situation, lack of criminal history, strong community 

ties, and low flight risk.

4. Provide Accurate Information:

•	 Accurate Documentation: Ensure all information provided to the court and bail bondsman is correct and 

up-to-date. Any discrepancies can delay the release process and complicate your case.
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5. Secure a Co-Signer:

•	 Co-Signer Support: If you cannot secure bail alone, consider asking a trusted friend or family member 

to co-sign your bail bond. This person will be responsible for ensuring you appear in court and may be 

financially liable if you fail to comply.

6. Maintain Good Behavior:

•	 Compliance: While awaiting trial, maintain good behavior and comply with all legal requirements. Avoid 

any actions that could result in additional charges or violations of bail conditions.

7. Stay in Contact with Your Attorney:

•	 Legal Guidance: Regularly communicate with your attorney to stay informed about your case status and 

court dates. Your attorney can provide guidance and assistance throughout the legal process.

Understanding the bond process and the types of bonds available can help you or your loved one secure release 

from custody more efficiently. Complying with all bail conditions and maintaining good behavior is crucial to nav-

igating the legal process successfully. If you have questions or concerns, consult your attorney for personalized 

advice and assistance.

Administrative License Revocation (ALR) Hearing

Detailed Process of Requesting and Preparing for an ALR Hearing

1. Requesting an ALR Hearing:

•	 Notification of Suspension: After a DWI arrest, you will receive a notice of suspension, usually provided 

by the arresting officer. This notice informs you that your driver’s license will be suspended.

•	 Deadline to Request: You have 15 days from the date of your arrest to request an ALR hearing—failure to 

request a hearing within this timeframe results in automatic suspension of your license.

•	 Submitting the Request: To request a hearing, you or your attorney must contact the Texas Department 

of Public Safety (DPS). This can typically be done by phone, mail, or online. Ensure you receive confirma-

tion that your request has been received.

2. Preparing for the ALR Hearing:

•	 Gathering Evidence: Collect all relevant evidence that can support your case. This includes the police 

report, breathalyzer or blood test results, and witness statements. Your attorney will help you gather and 

review this evidence.

•	 Reviewing the Arrest Procedure: Ensure that the arresting officer follows all proper procedures during 

your arrest. This includes having a valid reason for the traffic stop, administering field sobriety tests 

correctly, and following protocols for breath or blood tests.
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•	 Witness Preparation: If there are witnesses who can testify on your behalf, such as passengers or other individ-

uals present during your arrest, ensure they are prepared to attend the hearing and provide their statements.

3. The ALR Hearing:

•	 Administrative Law Judge: The hearing is conducted by an administrative law judge (ALJ), who will 

review the evidence and testimony to determine whether the suspension is justified.

•	 Prosecution and Defense: A representative from the DPS will present evidence against you, and your 

attorney will have the opportunity to cross-examine witnesses and present your defense.

•	 Key Issues: The hearing will focus on whether the officer had reasonable suspicion to stop you, whether 

there was probable cause to believe you were intoxicated, and whether you refused or failed a breath or 

blood test.

Legal Strategies to Retain Your License

1. Challenging the Traffic Stop:

•	 Reasonable Suspicion: Argue that the officer lacked reasonable suspicion to initiate the traffic stop. Any 

evidence obtained after the stop may be inadmissible if the stop was unlawful.

•	 Procedural Errors: Identify any procedural errors made by the officer during the stop and arrest. These 

errors can undermine the validity of the evidence against you.

2. Questioning the Validity of the Tests:

•	 Breathalyzer Accuracy: Challenge the accuracy and calibration of the breathalyzer device. Breathalyzer 

machines must be regularly maintained and calibrated to provide accurate results.

•	 Blood Test Protocols: Examine whether proper protocols were followed during the blood draw and anal-

ysis. Any deviations from standard procedures can cast doubt on the test results.

3. Cross-Examining the Officer:

•	 Officer’s Testimony: Cross-examine the arresting officer to identify inconsistencies or weaknesses in their 

testimony. Effective cross-examination can highlight doubts about the officer’s observations and actions.

•	 Field Sobriety Tests: Question the administration and interpretation of field sobriety tests. Poor lighting, 

uneven surfaces, or medical conditions can affect performance on these tests.

4. Presenting Alternative Explanations:

•	 Medical Conditions: Present evidence of medical conditions that could explain signs of impairment, such 

as diabetes, neurological disorders, or fatigue.

•	 Non-Alcoholic Factors: Highlight any non-alcoholic factors that could have influenced the test results, 

such as mouthwash, medication, or environmental factors.
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5. Documentation and Witnesses:

•	 Witness Testimony: Bring witnesses who can support your version of events. Passengers, friends, or 

bystanders who observed your behavior can provide valuable testimony.

•	 Documentation: Provide documentation that supports your case, such as medical records, maintenance 

logs for the breathalyzer, or expert testimony on the reliability of the tests.

6. Professional Legal Representation:

•	 Experienced Attorney: An experienced DWI attorney can significantly improve your chances of retaining 

your license. An attorney with expertise in DWI cases will know how to challenge the evidence and 

present a strong defense effectively.

Understanding the process of requesting and preparing for an ALR hearing and employing effective legal strate-

gies can help you retain your driver’s license. If you face a DWI charge, seeking the assistance of an experienced 

attorney is crucial to navigating the complexities of the legal system and protecting your rights.
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4.  
Building a Strong Defense Strategy

Hiring a Skilled DWI Defense Attorney

When facing a DWI charge, hiring a skilled defense attorney is crucial to ensuring the best possible outcome for 

your case. Here are tips for selecting the right attorney and questions to ask potential attorneys to help you make 

an informed decision.

Tips for Selecting the Right Attorney

1. Experience and Specialization:

•	 DWI Focus: Choose an attorney who specializes in DWI cases. DWI laws are complex, and an attorney 

with specific experience in this area will have a deeper understanding of the legal nuances and effective 

defense strategies.

•	 Track Record: Look for an attorney with a proven track record of success in defending DWI cases. A 

history of favorable client outcomes is a good indicator of their expertise and effectiveness.

2. Reputation:

•	 Client Reviews: Read reviews and testimonials from previous clients. Positive feedback from others in 

similar situations can provide insights into the attorney’s capabilities and client service.

•	 Peer Recognition: Consider attorneys who have received recognition from their peers, such as awards, 

certifications, or high ratings from legal organizations.

3. Communication:

•	 Clear Communication: Ensure the attorney communicates clearly and effectively. They should be able 

to explain legal concepts in a way that you can understand and be responsive to your questions and 

concerns.

•	 Accessibility: Choose an attorney who is accessible and available when needed. 
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4. Strategy and Approach:

•	 Defense Strategy: Evaluate the attorney’s approach to building a defense strategy. They should thor-

oughly review your case thoroughly and proactively identify witnesses in the prosecution’s evidence.

•	 Personalized Attention: Select an attorney who will provide personalized attention to your case rather 

than treating you as just another file. They should take the time to understand your unique circumstances 

and tailor their strategy accordingly.

5. Costs and Fees:

•	 Transparent Pricing: Look for an attorney who is transparent about their fees and provides an explana-

tion. Be cautious of attorneys who are vague about pricing or promise unrealistic outcomes.

•	 Value for Money: While cost is important, it should not be the sole deciding factor. Consider the value and 

quality of the legal representation you are receiving for the price.

Questions for Potential Attorneys

1. Experience and Background:

•	 How long have you been practicing law, and how many DWI cases have you handled?

•	 What percentage of your practice is dedicated to DWI defense?

•	 Can you provide examples of cases similar to mine that you defended?

2. Legal Strategy:

•	 What is your approach to defending DWI cases?

•	 How do you plan to investigate and challenge the evidence in my case?

•	 What potential defenses do you foresee for my case?

3. Case Management:

•	 Who will be handling my case? Will it be you or another attorney in your firm?

•	 How often will we communicate, and what is the best way to reach you?

•	 How will you keep me informed about the progress of my case?

4. Costs and Fees:

•	 What are your fees, and how are they structured?

•	 Are there any additional costs I should be aware of for expert witnesses?

•	 Do you offer payment plans or other financing options?
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5. Client Outcomes:

•	 What are the possible outcomes of my case, both best-case and worst-case scenarios?

•	 What can I do to improve my chances of a favorable outcome?

•	 How often do your cases go to trial versus being settled through plea bargains?

6. Additional Support:

•	 Can you access forensic specialists or private investigators who could benefit my case?

•	 What other legal services do you provide that could be relevant to my situation?

By asking these questions and considering the tips provided, you can make a more informed decision when 

selecting a DWI defense attorney. The right attorney will have the expertise to handle your case effectively and 

provide the support you need during this challenging time.

Thorough Case Review

A thorough case review is critical in building a strong defense in a DWI case. It involves meticulously examining 

all evidence and documentation related to the case to identify potential weaknesses in the prosecution’s case and 

formulate an effective defense strategy.

Importance of Reviewing All Evidence and Documentation

1. Understanding the Facts:

•	 Comprehensive Review: A detailed review of all evidence ensures that the defense attorney has a complete un-

derstanding of the facts surrounding the circumstances of the traffic stop, the arrest, and any tests conducted.

•	 Evidence Examination: Reviewing the police report, witness statements, breathalyzer or blood test results, 

and any video or audio recordings from the traffic stop or arrest helps to reconstruct the events accurately.

2. Identifying Procedural Errors:

•	 Law Enforcement Protocols: Law enforcement officers must follow specific protocols when conducting 

traffic stops, administering field sobriety tests, and processing arrests. Any deviations from these proto-

cols can be grounds for challenging the validity of the evidence.

•	 Documentation Accuracy: Ensuring that all documentation is accurate and complete is crucial. Errors or 

omissions in the police report or other official documents can weaken the prosecution’s case.

3. Protecting Constitutional Rights:

•	 Fourth Amendment Rights: Reviewing the evidence helps determine if there were any violations of the 

defendant’s Fourth Amendment rights, such as unlawful search and seizure. Any evidence obtained 

through such violations can potentially be suppressed.
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•	 Fifth and Sixth Amendment Rights: Ensuring that the defendant’s rights to due process were upheld 

throughout the arrest and booking process is essential.

Strategies for Identifying Weaknesses in the Prosecution’s Case

1. Challenging the Traffic Stop:

•	 Reasonable Suspicion: The defense can argue that the officer lacked reasonable suspicion to initiate the 

traffic stop. If the stop was unlawful, any subsequent evidence may be inadmissible.

•	 Dashcam and Bodycam Footage: Reviewing video footage from the officer’s dashcam or bodycam can 

provide insights into the behavior of the officers and the defendant, potentially revealing discrepancies 

in the officer’s account.

2. Examining Field Sobriety Tests:

•	 Test Administration: The defense can challenge how the tests were administered. Factors such as poor 

lighting or inclement weather can affect test performance.

•	 Subjectivity of Tests: Field sobriety tests are inherently subjective. Highlighting the subjective nature of 

these tests can cast doubt on their reliability as indicators of impairment.

3. Questioning Breathalyzer and Blood Test Results:

•	 Device Calibration: Ensuring the breathalyzer is calibrated correctly and maintained is crucial. Inaccurate 

or improperly maintained devices can produce unreliable results.

•	 Blood Test Protocols: Reviewing the procedures followed during the blood draw and analysis can reveal 

potential issues such as contamination, improper storage, or chain-of-custody errors.

4. Reviewing Witness Statements:

•	 Consistency and Credibility: Comparing witness statements to identify inconsistencies can help challenge 

the credibility of the prosecution’s witnesses. Any contradictions or unreliable testimony can weaken the 

prosecution’s case.

•	 Defense Witnesses: Identifying and preparing defense witnesses who can provide testimony supporting 

the defendant’s version is essential to building a strong defense.

5. Exto Alternative Explanations:

•	 Medical Conditions: Presenting evidence of medical conditions that could explain signs of impairment, 

such as diabetes, neurological disorders, or fatigue, can provide alternative explanations for the defen-

dant’s behavior.

•	 Non-Alcoholic Factors: Highlighting any non-alcoholic factors that could have influenced the test results, 

such as mouthwash, medication, or environmental factors, can cast doubt on the prosecution’s evidence.
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6. Legal Precedents and Case Law:

•	 Relevant Case Law: Reviewing relevant case law and legal precedents can provide insights into success-

ful defense strategies and potential weaknesses in the prosecution’s case. Citing favorable rulings can 

strengthen the defense’s arguments.

A thorough case review is essential for identifying weaknesses in the prosecution’s case and developing a robust 

defense strategy. By meticulously examining all evidence and documentation, the defense attorney can uncover 

procedural errors, protect constitutional rights, and present alternative explanations that challenge the validity 

of the prosecution’s evidence. This comprehensive approach is crucial for achieving the best possible outcome 

in a DWI case.

Developing a Defense Theory

Developing a solid defense theory involves crafting a narrative that explains the defendant’s version of events 

and provides reasonable doubt about their guilt. This theory guides the defense strategy throughout the case.

1. Understanding the Case:

•	 Fact Gathering: Collect all relevant information, including the defendant’s account, witness statements, 

and physical evidence.

•	 Case Analysis: Analyze the evidence to identify strengths and weaknesses in both the prosecution’s case 

and the defense’s arguments.

2. Crafting the Defense Narrative:

•	 Coherent Story: Develop a cohesive and plausible story that aligns with the evidence and supports the 

defendant’s innocence or reduced culpability.

•	 Highlighting Inconsistencies: Identify and emphasize inconsistencies or gaps in the prosecution’s case.

3. Legal Theories:

•	 Affirmative Defenses: Consider affirmative defenses such as necessity, duress, or entrapment if applicable.

•	 Alternative Explanations: Present alternative explanations for the defendant’s behavior or test results, 

such as medical conditions or environmental factors.

4. Preparation for Presentation:

•	 Evidence Correlation: Ensure all evidence presented supports the defense theory.

•	 Witness Preparation: Prepare witnesses to testify consistently with the defense narrative.

•	 Jury Communication: Develop strategies for effectively communicating the defense theory to the jury, 

including opening statements, cross-examinations, and closing arguments.
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Challenging the Traffic Stop

Legal Grounds for Challenging the Stop

Challenging the legality of the traffic stop is a critical defense strategy in DWI cases. If the stop was unlawful, any 

evidence obtained as a result may be inadmissible in court. Here are grounds for challenging a traffic stop:

1. Lack of Reasonable Suspicion:

•	 Definition: Law enforcement officers must have reasonable suspicion that a crime or traffic violation 

has occurred to justify a traffic stop. Reasonable suspicion is based on specific, articulable facts and not 

merely a hunch.

•	 Examples: Common examples of reasonable suspicion include erratic driving, speeding, running a red 

light, or other observable traffic violations. The stop may be deemed unlawful if the officer cannot pro-

vide a valid reason.

•	 Sobriety Checkpoints: Sobriety checkpoints must adhere to specific constitutional requirements to be 

valid. This includes having a predetermined plan that limits officer discretion, ensuring the checkpoint 

location is publicly announced, and minimizing intrusion on drivers.

•	 Legal Challenges: If a sobriety checkpoint does not comply with legal standards, the stop may be chal-

lenged as unconstitutional.

2. Pretextual Stops:

•	 Definition: A pretextual stop occurs when an officer uses a minor traffic violation as a pretext to inves-

tigate unrelated criminal activity. While pretextual stops are generally permissible, they must still be 

supported by reasonable suspicion of the initial traffic violation.

•	 Challenge: If the primary reason for the stop was not a legitimate traffic violation but rather an unjusti-

fied suspicion of unrelated criminal activity, the stop can be challenged.

3. Racial Profiling:

•	 Definition: Racial profiling occurs when an officer bases the decision to stop a vehicle on the driver’s race, 

ethnicity, or national origin rather than reasonable suspicion of a violation.

•	 Challenge: Evidence of racial profiling can be used to challenge the stop, arguing that it was motivated 

by discriminatory practices rather than lawful grounds.

Case Examples Where Stops Were Successfully Challenged

1. Case Example 1: Lack of Reasonable Suspicion

•	 Scenario: A driver was stopped by an officer who claimed the driver was weaving within the lane. The 

officer did not observe any traffic violations or dangerous driving behavior.
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•	 Outcome: The court found that the officer lacked reasonable suspicion to initiate the stop. The minor lane 

weaving did not constitute a traffic violation or suggest impairment. As a result, all evidence obtained 

after the stop, including the breathalyzer test, was suppressed, and the DWI charges were dismissed.

2. Case Example 2: Unconstitutional Sobriety Checkpoint

•	 Scenario: A driver was stopped at a sobriety checkpoint set up without a clear plan or public announce-

ment. The officers had broad discretion to stop any vehicle without a predetermined method.

•	 Outcome: The court ruled that the checkpoint was unconstitutional because it did not meet the legal 

requirements for minimizing officer discretion and public intrusion. The evidence obtained during the 

stop was suppressed, leading to the dismissal of the DWI charges.

3. Case Example 3: Pretextual Stop

•	 Scenario: An officer stopped a driver for a broken taillight but immediately began questioning the driver 

about drug activity unrelated to the traffic violation.

•	 Outcome: The court found that the stop was pretextual and that the officer was not reasonably suspect-

ed of a traffic violation. The subsequent search and seizure of evidence were deemed unlawful, resulting 

in the suppression of all evidence and dismissal of the charges.

4. Case Example 4: Racial Profiling

•	 Scenario: A driver of a specific racial background was stopped for a minor traffic violation in an area 

where officers had been targeting individuals of that race. The officer’s report contained language sug-

gesting bias.

•	 Outcome: The court determined that the stop was motivated by racial profiling rather than legitimate 

law enforcement purposes. The evidence obtained during the stop was suppressed, and the DWI charges 

were dropped.

Challenging the legality of the traffic stop can be a powerful defense strategy in DWI cases. By demonstrating 

that the stop was unlawful, defendants can argue for suppressing any evidence obtained. Understanding the legal 

grounds for challenging a stop and reviewing successful case examples can help formulate an effective defense 

strategy. If facing a DWI charge, consulting with an experienced attorney is crucial for navigating the complexities 

of the legal system and protecting your rights.

Challenging Field Sobriety Tests

Medical and Environmental Factors That Affect Test Performance

Field sobriety tests (FSTs) are used by law enforcement to assess a driver’s level of impairment. However, the 

results of these tests can be influenced by various medical and environmental factors. Challenging the validity of 

FST results based on these factors can be an effective defense strategy in DWI cases.
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Medical Conditions:

1. Balance Disorders:

•	 Vertigo and Inner Ear Problems: Conditions like vertigo or inner ear infections can affect balance and 

coordination, leading to poor performance on tests such as the Walk-and-Turn or One-Leg Stand.

•	 Neurological Disorders: Conditions like multiple sclerosis, Parkinson’s disease, or neuropathy can impair 

motor function and balance, making it difficult to perform FSTs accurately.

2. Physical Disabilities:

•	 Injuries: Recent or chronic injuries, such as sprained ankles, knee problems, or back pain, can hinder a 

person’s ability to walk in a straight line or balance on one leg.

•	 Mobility Impairments: Individuals with limited mobility due to physical disabilities may be unable to 

perform the required movements for FSTs, leading to inaccurate results.

3. Vision Impairments:

•	 Eye Conditions: Conditions like nystagmus (involuntary eye movement), cataracts, or poor vision can 

affect performance on the Horizontal Gaze Nystagmus (HGN) test, which relies on tracking an object 

with the eyes.

4. Cognitive and Mental Health Issues:

•	 Anxiety and Panic Disorders: High levels of anxiety or panic attacks can impair concentration and coor-

dination, affecting performance on all types of FSTs.

•	 Cognitive Impairments: Conditions like dementia, brain injuries, or developmental disorders can affect a 

person’s ability to understand and follow instructions.

Environmental Factors:

1. Lighting Conditions:

•	 Poor Lighting: Insufficient or harsh lighting can affect a person’s ability to see clearly and perform 

tests accurately. Inadequate lighting can also create shadows and glares that make it difficult to follow 

instructions.

2. Surface Conditions:

•	 Uneven Surfaces: Performing FSTs on uneven or sloped surfaces can significantly impact balance 

and coordination, leading to inaccurate results. Gravel, grass, or potholes can further complicate test 

performance.

•	 Wet or Slippery Surfaces: Rain, snow, or ice can create hazardous conditions that affect a person’s ability 

to walk or stand without slipping.
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3. Weather Conditions:

•	 Wind: Strong winds can make it challenging to maintain balance during tests like the One-Leg Stand or 

Walk-and-Turn.

•	 Temperature: Extreme temperatures, whether hot or cold, can affect a person’s physical performance 

and concentration. Cold weather can cause stiffness or shivering, while hot weather can lead to dehydra-

tion and fatigue.

4. Footwear:

•	 Inappropriate Footwear: Shoes with high heels, flip-flops, or ill-fitting shoes can impair a person’s ability 

to perform FSTs accurately. Barefoot testing can also be problematic on rough or uneven surfaces.

Other Factors:

1. Fatigue:

•	 Sleep Deprivation: Lack of sleep can affect cognitive and motor functions, making it challenging to 

perform FSTs accurately. Fatigue can mimic signs of impairment, such as poor coordination and slow 

reaction times.

2. Medications:

•	 Prescription and Over-the-counter Medications: Some medications can cause side effects that impact 

balance, coordination, or cognitive function. For example, antihistamines, antidepressants, and pain med-

ications can cause drowsiness or dizziness.

3. Age:

•	 Older Adults: Age-related declines in balance, coordination, and cognitive function can affect FST perfor-

mance. Older adults may struggle with tests that require agility and quick reflexes

Challenging the results of field sobriety tests based on these medical and environmental factors can help under-

mine the prosecution’s case in a DWI trial. By presenting evidence of these factors, the defense can argue that 

the FST results are not reliable indicators of impairment. Consulting with medical experts and providing witness 

testimony can further strengthen this defense strategy. If facing a DWI charge, working with an experienced 

attorney who can identify and present these factors effectively in court is essential.

Challenging Breath or Blood Test Results

Detailed Examination of Potential Errors in Testing Procedures

Breath and blood tests are commonly used to measure Blood Alcohol Concentration (BAC) in DWI cases. 

However, various factors can lead to errors in these testing procedures, potentially resulting in inaccurate results. 

Challenging these errors can be a crucial part of a DWI defense strategy.



The DWI Book: Answers to the Questions Every Texas DWI Defendant Asks   ·   Lance Kennedy

46

1. Breath Test Errors:

Calibration Issues:

•	 Improper Calibration: Breathalyzer devices must be regularly calibrated to ensure accuracy. If the device 

is incorrectly calibrated, it can produce inaccurate BAC readings. Records of the device’s calibration 

history can be obtained and reviewed to identify potential issues.

•	 Maintenance Logs: Reviewing the maintenance logs of the breathalyzer can reveal whether the device 

was maintained correctly. Lack of regular maintenance or documentation can be grounds for challenging 

the test results.

Operator Error:

•	 Training and Certification: The officer administering the breath test must be properly trained and certi-

fied. Lack of proper training or certification can lead to improper test administration.

•	 Testing Protocols: Ensuring that the officer followed proper testing protocols is crucial. This includes 

observing the defendant for a specified period before administering the test to ensure no consumption 

of alcohol or other substances that could affect the results.

Environmental Factors:

•	 Mouth Alcohol: Residual alcohol in the mouth from recent consumption, mouthwash, or medications can 

skew breathalyzer results. Proper observation periods and multiple tests can help mitigate this issue.

•	 Temperature and Humidity: Extreme temperatures and humidity levels can affect the accuracy of breath-

alyzer readings. Ensuring the device was used in appropriate environmental conditions is essential.

Medical Conditions:

•	 GERD and Acid Reflux: Gastroesophageal reflux disease (GERD) or acid reflux can cause alcohol from the 

stomach to enter the mouth, leading to falsely elevated BAC readings.

•	 Diabetes: Diabetics can produce acetone, which some breathalyzers can mistakenly identify as ethanol, 

resulting in inaccurate BAC readings.

2. Blood Test Errors:

Collection and Handling:

•	 Proper Procedure: Blood samples must be collected using sterile techniques and proper protocols. 

Contamination during collection can affect the accuracy of the results.

•	 Chain of Custody: Maintaining an unbroken chain of custody for the blood sample is critical. Any gaps or 

irregularities in the chain of custody can doubt the sample’s integrity.
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Storage and Preservation:

•	 Temperature Control: Blood samples must be stored at appropriate temperatures to prevent fermenta-

tion or degradation. Improper storage can lead to inaccurate BAC readings.

•	 Preservatives and Anticoagulants: The blood sample should contain the correct amounts of preser-

vatives and anticoagulants to prevent clotting and fermentation. Incorrect or insufficient additives can 

compromise the sample.

Laboratory Analysis:

•	 Equipment Calibration: The equipment used to analyze blood samples, such as gas chromatographs, 

must be properly calibrated and maintained. Calibration records can be reviewed to identify potential 

issues.

•	 Lab Technician Competence: The qualifications and training of the lab technician performing the analysis 

are crucial. Errors made by an inexperienced or unqualified technician can result in inaccurate results.

Testing Protocols:

•	 Duplicate Testing: Performing duplicate tests on the same sample can help ensure accuracy. Discrepancies 

between tests can indicate potential errors.

•	 Quality Control Measures: Laboratories should follow strict quality control measures, including using 

control samples to verify the accuracy of the test results. Reviewing these measures can help identify 

potential problems.

3. Legal Challenges and Expert Testimony:

•	 Forensic Toxicologist: Hiring a forensic toxicologist to review the testing procedures and results can 

provide expert insights into potential errors. The toxicologist can testify in court about the reliability and 

accuracy of the test results.

•	 Cross-Examination: Cross-examining the officers, technicians, and other personnel involved in the test-

ing process can help uncover procedural errors, inconsistencies, or protocol adherence.

4. Case Examples of Successful Challenges:

1. Case Example 1: Calibration Error:

•	 Scenario: A driver was arrested for DWI based on a breathalyzer reading of 0.10% BAC. The defense 

attorney obtained records showing that the breathalyzer had not been calibrated according to the man-

ufacturer’s guidelines.

•	 Outcome: The court ruled that the breathalyzer results were unreliable due to improper calibration, and 

the BAC evidence was suppressed. The DWI charges were subsequently dismissed.
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2. Case Example 2: Blood Sample Contamination:

•	 Scenario: A driver’s blood test showed a BAC of 0.12%. The defense attorney discovered that the blood 

sample had been improperly stored, leading to potential contamination and fermentation.

•	 Outcome: The court found that the blood sample’s integrity was compromised due to improper storage, 

rendering the results unreliable. The BAC evidence was excluded, and the charges were dropped.

By meticulously examining the potential errors in breath and blood testing procedures, the defense can effective-

ly challenge the reliability of the prosecution’s evidence. Identifying and presenting these errors can significantly 

impact the outcome of a DWI case, potentially leading to reduced charges or dismissal. Working with an experi-

enced attorney and expert witnesses is crucial in building a solid defense based on these challenges.

“No Driving” Defense

The “No Driving” defense is a strategy used in DWI cases to argue that the defendant was not operating a vehicle 

while under the influence. This defense is applicable in specific situations where the prosecution cannot prove 

that the defendant was driving at the time of the alleged offense.

Situations Where This Defense Is Applicable

1. Vehicle Not in Motion:

•	 Parked Vehicle: The defendant was found in a parked vehicle, possibly with the engine off. Simply being 

in or near a vehicle does not necessarily constitute driving.

•	 Engine Off: Even if the defendant is in the driver’s seat if the engine is off and there is no indication that 

the vehicle was recently driven, the “No Driving” defense can be applicable.

2. Lack of Witnesses:

•	 No Observers: There are no witnesses or evidence (such as dashcam footage) to establish that the de-

fendant was driving. The absence of direct evidence linking the defendant to operating the vehicle can 

weaken the prosecution’s case.

3. Mechanical Issues:

•	 Disabled Vehicle: The vehicle was inoperable due to mechanical issues, and the defendant could not 

have driven it. Evidence such as repair records or mechanical assessments can support this defense.

4. Location of the Defendant:

•	 Out of Vehicle: The defendant was found outside the vehicle without evidence suggesting they were 

driving. The prosecution must prove that the defendant was in control of the car while intoxicated.
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5. Alternative Driver:

•	 Another Driver: Evidence or testimony indicates that another person was driving the vehicle, not the 

defendant. Witnesses or other evidence can support this claim.

Case Examples

1. Case Example 1: Parked Vehicle with Engine Off

•	 Scenario: A police officer found a defendant asleep in the driver’s seat of a parked car with the engine off. 

The officer arrested the defendant for DWI based on the smell of alcohol and the defendant’s condition.

•	 Defense: The defense argued that the defendant was not driving and had no intention of driving while 

intoxicated. The vehicle was parked in a legal parking space, and there was no evidence that the defen-

dant had driven while intoxicated.

•	 Outcome: The court agreed that there was insufficient evidence to prove that the defendant was operat-

ing the vehicle while intoxicated. The DWI charges were dismissed.

2. Case Example 2: Lack of Witnesses

•	 Scenario: A defendant was found standing outside a vehicle involved in a minor accident. There were no 

witnesses to the accident, and the police arrived after the fact.

•	 Defense: The defense argued that the prosecution could not prove that the defendant was driving the 

vehicle at the time of the accident. The defendant did not admit to driving, and no witnesses or evidence 

supported the claim.

•	 Outcome: The court found that the prosecution failed to meet the burden of proof required to establish 

that the defendant was driving. The DWI charges were dropped.

3. Case Example 3: Mechanical Issues

•	 Scenario: A defendant was found by police attempting to start a disabled vehicle due to a flat tire. The 

defendant was visibly intoxicated, and the officer arrested them for DWI.

•	 Defense: The defense presented evidence that the vehicle was inoperable due to the flat tire and that the 

defendant had not driven the vehicle while intoxicated. The defendant intended to fix the tire, not to drive.

•	 Outcome: The court ruled in favor of the defendant, determining that there was no evidence to prove the 

defendant was driving or intended to drive while intoxicated. The charges were dismissed.

4. Case Example 4: Alternative Driver

•	 Scenario: A defendant was found in a vehicle’s passenger seat and parked on the side of the road. The 

driver was not present at the scene.

•	 Defense: Witnesses testified that another individual had been driving the vehicle and left the scene 

before the police arrived. The defendant had switched to the passenger seat after the driver left.
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•	 Outcome: The court accepted the testimony and evidence showing that the defendant was not driving. 

The DWI charges against the defendant were dismissed.

The “No Driving” defense is a viable strategy in DWI cases where there is insufficient evidence to prove that the 

defendant was operating the vehicle while intoxicated. By demonstrating that the defendant was not driving 

or had no intention of driving, this defense can lead to the dismissal of charges. Working with an experienced 

attorney is crucial to effectively presenting this defense and navigating the complexities of DWI cases.

Rising Blood Alcohol Concentration

Scientific Basis for This Defense

The “Rising Blood Alcohol Concentration” (BAC) defense is based on the idea that a defendant’s BAC was below 

the legal limit while driving but increased to above the legal limit by the time the test was administered. This 

defense leverages the science of alcohol absorption and metabolism in the human body.

1. Alcohol Absorption:

•	 Gastrointestinal Tract: After consuming alcohol, it is absorbed through the stomach and small intestine 

into the bloodstream. The absorption rate can vary based on factors such as the type of alcohol con-

sumed, food in the stomach, and the individual’s metabolic rate.

•	 Peak BAC: Alcohol absorption continues until it reaches its peak concentration in the blood. The peak 

BAC can range from 30 minutes to 2 hours, depending on individual factors and consumption patterns.

2. Alcohol Metabolism:

•	 Liver Processing: Once absorbed into the bloodstream, alcohol is metabolized primarily by the liver. The 

liver processes alcohol at a relatively constant rate, typically around 0.015% to 0.020% per hour.

•	 Decline in BAC: After reaching peak concentration, BAC begins to decline as the liver metabolizes the 

alcohol. This decline follows a more predictable pattern than absorption but varies among individuals.

3. Delayed Testing:

•	 Time Lag: There is often a time lag between when a person is driving and when the BAC test is admin-

istered. This delay can significantly impact the test results, especially if the person was still absorbing 

alcohol when the police stopped them.

•	 Post-Driving Consumption: If the defendant consumed alcohol shortly before or after driving but before 

the test, the BAC could rise during the intervening period, leading to a higher reading than at the time 

of driving.
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Case Studies

1. Case Study 1: Delayed Testing Leading to Rising BAC

•	 Scenario: A defendant was stopped for a traffic violation and arrested for suspected DWI. The breatha-

lyzer test was administered 45 minutes after the stop, showing a BAC of 0.09%. The defendant claimed 

to have consumed alcohol shortly before driving.

•	 Defense: The defense argued that the defendant’s BAC was below the legal limit while driving and only 

rose above 0.08% due to the delay in testing. Expert testimony on alcohol absorption and metabolism 

supported this claim.

•	 Outcome: The court accepted the rising BAC defense, considering the expert testimony and the timing of 

the alcohol consumption relative to the test. The charges were reduced to a lesser offense.

2. Case Study 2: Scientific Evidence of Rising BAC

•	 Scenario: A defendant was involved in a minor accident and was tested for BAC one hour after the 

incident. The test showed a BAC of 0.10%. The defendant argued that their BAC was rising at the time of 

the test due to recent alcohol consumption.

•	 Defense: The defense presented scientific evidence, including the defendant’s drinking timeline and 

expert analysis, to show that the BAC was likely below 0.08% while driving. The expert explained how 

alcohol absorption rates could lead to a rising BAC.

•	 Outcome: The court was persuaded by the scientific evidence and expert testimony, concluding that 

there was reasonable doubt about the defendant’s BAC at the time of driving. The DWI charges were 

dismissed.

3. Case Study 3: Post-Driving Consumption

•	 Scenario: A defendant was pulled over for erratic driving and entered a nearby bar before the police 

arrived. The defendant was tested 30 minutes later, showing a BAC of 0.11%.

•	 Defense: The defense argued that the defendant consumed alcohol after driving and before the test, 

leading to the elevated BAC. Witnesses confirmed seeing the defendant consume alcohol at the bar.

•	 Outcome: The court accepted the post-driving consumption argument, supported by witness testimony 

and the timeline of events. The BAC test result was deemed unreliable for establishing impairment at the 

time of driving, and the charges were dropped.

The rising BAC defense relies on the scientific understanding of alcohol absorption and metabolism to create 

reasonable doubt about a defendant’s BAC at the time of driving. By presenting expert testimony and detailed 

timelines of alcohol consumption, this defense can be effective in challenging DWI charges. Working with an 

experienced attorney and forensic toxicologist is essential to successfully implementing this defense strategy.
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Medical and Health Defenses

Detailed Explanation of Medical Conditions That Can Mimic Intoxication

Certain medical conditions can produce symptoms that resemble intoxication, leading to false accusations of 

driving while intoxicated (DWI). Understanding these conditions and how they affect behavior and physical ap-

pearance is crucial for building a medical and health defense.

1. Diabetes:

•	 Hypoglycemia: Low blood sugar levels can cause symptoms such as confusion, slurred speech, dizziness, 

and unsteady gait, which can be mistaken for intoxication.

•	 Ketoacidosis: Diabetics can produce ketones, which are similar to alcohol. Ketoacidosis can lead to a 

fruity odor on the breath, similar to alcohol, and symptoms like confusion and altered mental state.

2. Neurological Conditions:

•	 Epilepsy: Seizures and postictal states (the period after a seizure) can cause confusion, disorientation, 

and impaired motor function.

•	 Multiple Sclerosis (MS): MS can affect coordination, balance, and speech, leading to symptoms that 

mimic intoxication.

•	 Parkinson’s Disease: Tremors, slow movements, and speech difficulties associated with Parkinson’s can 

be mistaken for alcohol impairment.

3. Mental Health Issues:

•	 Anxiety and Panic Disorders: High anxiety or panic attacks can lead to symptoms such as rapid heart-

beat, sweating, shaking, and difficulty concentrating, which might be misconstrued as intoxication.

•	 Bipolar Disorder: Manic or depressive episodes can cause erratic behavior, poor coordination, and al-

tered speech patterns.

4. Medications and Interactions:

•	 Prescription Medications: Certain medications, such as benzodiazepines, antidepressants, and muscle 

relaxants, can cause drowsiness, dizziness, and impaired motor skills.

•	 Drug Interactions: Interactions between medications can amplify side effects, leading to symptoms sim-

ilar to those of intoxication.

5. Inner Ear Disorders:

•	 Vertigo: Conditions affecting the inner ear, such as labyrinthitis or Ménière’s disease, can cause severe 

dizziness, imbalance, and nausea, mistaken for drunkenness.
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6. Fatigue and Sleep Disorders:

•	 Sleep Deprivation: Lack of sleep can lead to impaired judgment, slow reaction times, and poor coordina-

tion, mimicking the effects of alcohol.

•	 Sleep Apnea: This condition can cause excessive daytime sleepiness and cognitive impairment.

7. Other Health Conditions:

•	 Hypoxia: Low oxygen levels can cause confusion, poor coordination, and altered mental state.

•	 Hyperthyroidism: An overactive thyroid can lead to symptoms such as rapid heartbeat, nervousness, and 

tremors.

Expert Witness Testimonies

1. Role of Expert Witnesses:

•	 Medical Expertise: Expert witnesses, such as doctors, neurologists, endocrinologists, and toxicologists, 

can explain how specific medical conditions can mimic the signs of intoxication.

•	 Case Review: Experts can review medical records, test results, and other evidence to support the defense’s 

claim that the defendant’s symptoms were due to a medical condition rather than alcohol or drug use.

2. Testimony Examples:

•	 Diabetes Expert: A diabetes specialist can explain how hypoglycemia or ketoacidosis can cause symptoms 

similar to intoxication and present evidence of the defendant’s medical history and blood sugar levels.

•	 Neurologist: A neurologist can testify about the effects of conditions like epilepsy or multiple sclerosis 

on motor skills and cognitive function, highlighting how these conditions could lead to mistaken signs of 

intoxication.

•	 Psychiatrist: A psychiatrist can provide insights into how mental health issues, such as anxiety disor-

ders or bipolar disorder, can result in behavior and physical symptoms that resemble those of alcohol 

impairment.

•	 Pharmacologist: A pharmacologist can discuss the side effects of medications and potential drug inter-

actions that could have caused the defendant’s symptoms.

3. Supporting Evidence:

•	 Medical Records: Presenting the defendant’s medical records, prescription history, and condition docu-

mentation can help substantiate the medical defense.

•	 Test Results: Blood tests, glucose readings, and other relevant medical tests can be used to support the 

expert’s testimony.

•	 Behavioral Observations: Testimony from family members, friends, or coworkers who can attest to the 

defendant’s medical condition and its symptoms can further support the defense.
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4. Case Examples:

1.	 Case Example 1: Diabetes Defense

•	 Scenario: A defendant was arrested for DWI after exhibiting slurred speech and unsteady gait. Blood 

tests revealed low blood sugar levels.

•	 Defense: An endocrinologist testified that the defendant’s symptoms were consistent with hypoglyce-

mia. Medical records confirmed the defendant’s diabetes diagnosis.

•	 Outcome: The court accepted the medical defense and dismissed the DWI charges.

2. Case Example 2: Neurological Condition Defense

•	 Scenario: A defendant with multiple sclerosis was stopped for erratic driving. The officer noted poor 

coordination and slurred speech.

•	 Defense: A neurologist testified about the impact of MS on the defendant’s motor functions. Medical 

records and expert testimony supported the claim that the symptoms were due to MS.

•	 Outcome: The court found reasonable doubt regarding the cause of the symptoms, leading to a dismissal 

of the charges.

Medical and health defenses can be powerful tools in DWI cases, mainly when supported by expert witness tes-

timonies and solid medical evidence. These defenses highlight how various medical conditions and medications 

can mimic the symptoms of intoxication, providing a credible alternative explanation for the defendant’s behavior 

and physical appearance.

Preparation for Trial

Understanding the Sentencing Process

Understanding the sentencing process and preparing for trial is essential for minimizing penalties in a DWI case.

1. Sentencing Factors:

•	 Severity of the Offense: The severity of the DWI offense, including the BAC level, presence of minors, and 

any accidents or injuries, will impact the sentencing.

•	 Criminal History: The defendant’s prior criminal record, including previous DWI convictions, will influence 

the severity of the sentence.

•	 Mitigating and Aggravating Factors: Factors such as the defendant’s cooperation with law enforcement, re-

morse, and efforts to seek treatment can minimize the sentence, while factors like reckless driving aggravate it.

2. Preparation for Sentencing:

•	 Presenting Mitigating Evidence: Collect evidence of mitigating factors, such as participation in alcohol 

education programs, community service, and character references.
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•	 Legal Arguments: Develop legal arguments to advocate for reduced sentencing based on the circum-

stances of the case and the defendant’s background.

•	 Expert Testimony: Use expert testimony to explain any medical or health conditions that contributed to 

the offense and argue for leniency.

Strategies for Minimizing Penalties

1. Plea Bargaining:

•	 Negotiating a Plea: Consider negotiating a plea bargain with the prosecution to reduce the charges or pen-

alties in exchange for a guilty plea. This can result in a lesser sentence and avoid the uncertainty of a trial.

•	 Presenting a Strong Case: Present a strong case during plea negotiations by highlighting the weaknesses 

in the prosecution’s evidence and emphasizing mitigating factors.

2. Alternative Sentencing:

•	 Probation: Advocate for probation instead of jail time, especially for first-time offenders or those with 

mitigating circumstances.

•	 Treatment Programs: Argue for participation in alcohol or drug treatment programs as part of the sen-

tence, which can help address the underlying issues and reduce the likelihood of reoffending.

•	 Community Service: Propose community service as an alternative to jail time, demonstrating the defen-

dant’s commitment to making amends and contributing positively to the community.

3. Appeals and Post-Conviction Relief:

•	 Appeal Process: If the trial results in a conviction, consider appealing the decision based on legal errors 

or new evidence. This can potentially result in a reduced sentence or a new trial.

•	 Expungement: Explore options for expunging the conviction from the defendant’s record, which can 

mitigate the long-term consequences of a DWI conviction.

By understanding the sentencing process and preparing effectively for trial, defendants can minimize the penal-

ties associated with a DWI conviction. Working with an experienced attorney is crucial for navigating the com-

plexities of the legal system and advocating for the best possible outcome.
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5.  
Navigating the Court System: From Arrest to Trial

Initial Appearance

The initial appearance, or the arraignment, is the first court appearance in a DWI case. It is a crucial step in the 

legal process, and understanding what to expect can help you navigate it more effectively.

What to Expect During Your First Court Appearance

1. Courtroom Setting:

•	 Judge’s Presence: The initial appearance occurs in a courtroom with a judge presiding over the 

proceedings.

•	 Prosecution: A representative from the district attorney’s office will be present to handle the case for the state.

•	 Defense Attorney: If you have retained an attorney, they will be present to represent you. If you do not 

have an attorney, the court may appoint a public defender if you qualify.

2. Reading of Charges:

•	 Formal Charges: The judge will read the formal charges against you, outlining the laws you allegedly violated.

•	 Explanation: The judge will explain the potential penalties associated with the charges, including fines, 

jail time, and other consequences.

3. Entering a Plea:

•	 Plea Options: You will be asked to plea to the charges. The options typically include:

	º Guilty: Admitting to the charges.

	º Not Guilty: Denying the charges and requesting a trial.

	º No Contest (Nolo Contendere): Not admitting guilt but accepting the conviction. This plea may have 

the same effect as a guilty plea but cannot be used against you in a civil lawsuit.
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•	 Legal Advice: It is advisable to consult with your attorney before entering a plea. Your attorney can help 

you understand the implications of each option.

4. Bail and Release Conditions:

•	 Bail Determination: The judge may set bail, allowing you to be released from custody while awaiting trial. 

Bail is a financial guarantee that you will appear in court as required.

•	 Conditions of Release: The judge may impose specific conditions for your release, such as attending 

alcohol education programs, avoiding contact with particular individuals, or abstaining from alcohol.

5. Scheduling Future Hearings:

•	 Pre-Trial Hearings: The court will schedule future hearings, including pre-trial conferences, motion hear-

ings, and the trial date.

•	 Important Dates: Keeping track of all scheduled court dates and appearing on time is crucial.

Legal Rights and Obligations

1. Legal Rights:

•	 Right to an Attorney: An attorney can represent you. If you cannot afford one, the court will appoint a 

public defender to represent you.

•	 Right to Remain Silent: You must remain silent and not incriminate yourself. You are not required to 

speak or answer questions without your attorney present.

•	 Right to a Fair Trial: You have the right to a fair trial, including the right to present evidence, cross-exam-

ine witnesses, and testify on your behalf.

2. Legal Obligations:

•	 Attend All Hearings: You must attend all scheduled court appearances. Failure to appear can result in a 

warrant for your arrest and additional charges.

•	 Comply with Release Conditions: If the judge sets conditions for your release, you must comply. Violating 

these conditions can result in your bail being revoked and being taken into custody.

•	 Provide Accurate Information: Ensure that the court has your current contact information. Any address 

or phone number changes should be promptly reported to your attorney and the court.

•	 Communicate with Your Attorney: Maintain regular communication with your attorney. Provide them 

with all necessary information and follow their legal advice.

Understanding what to expect during your initial appearance and knowing your legal rights and obligations 

are crucial for navigating the early stages of a DWI case. An experienced attorney can help you make informed 

decisions and effectively defend against the charges.
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Pre-Trial Motions

Pre-trial motions are legal requests made by the defense or prosecution before the trial begins. These motions 

can significantly impact the direction and outcome of the case. Understanding common pre-trial motions and 

strategies for successful motions is crucial for building a solid defense in a DWI case.

Common Pre-Trial Motions and Their Purposes

1. Motion to Suppress Evidence:

•	 Purpose: This motion requests the court to exclude specific evidence from being presented at trial, usu-

ally because it was obtained in violation of the defendant’s constitutional rights.

•	 Examples: Evidence obtained through an unlawful traffic stop, improper administration of field sobriety 

tests, or faulty breathalyzer equipment.

2. Motion to Dismiss Charges:

•	 Purpose: This motion seeks to have the charges against the defendant dismissed entirely, often based on 

procedural errors, lack of evidence, or violation of the defendant’s rights.

•	 Examples: Insufficient evidence to support the charges, failure to provide a speedy trial or prosecutorial 

misconduct.

3. Motion for Discovery:

•	 Purpose: This motion requests the prosecution to provide the defense with access to all evidence, wit-

ness statements, and other information related to the case. It ensures that the defense can prepare 

adequately for trial.

•	 Examples: Police reports, breathalyzer maintenance logs, and video footage from the traffic stop.

4. Motion in Limine:

•	 Purpose: This motion seeks to prevent specific evidence or arguments from being introduced at trial 

because they are irrelevant, prejudicial, or inadmissible under the rules of evidence.

•	 Examples: Prior criminal record of the defendant, hearsay statements, or evidence of unrelated bad acts.

5. Motion to Change Venue:

•	 Purpose: This motion requests that the trial be moved to a different location due to concerns about 

obtaining an impartial jury in the current venue.

•	 Examples: Extensive pre-trial publicity that could bias potential jurors or a small community where the 

incident is widely known.
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6. Motion for Continuance:

•	 Purpose: This motion seeks to postpone the trial date to allow more time for preparation, gathering 

evidence, or due to scheduling conflicts.

•	 Examples: Need for additional time to prepare expert witnesses or obtain critical evidence.

Strategies for Successful Motions

1. Thorough Investigation:

•	 Gathering Evidence: Conduct a comprehensive investigation to uncover all relevant evidence, including 

police reports, witness statements, and video footage.

•	 Expert Analysis: Employ experts to analyze evidence, such as breathalyzer calibration logs or the admin-

istration of field sobriety tests, to identify potential weaknesses.

2. Legal Research:

•	 Precedent Cases: Research similar cases and legal precedents that support your motion. Citing relevant 

case law can strengthen your argument.

•	 Constitutional Grounds: Focus on constitutional violations, such as unlawful search and seizure or lack of 

due process, which can be compelling grounds for motions to suppress or dismiss.

3. Clear and Concise Arguments:

•	 Written Motions: Ensure all motions are well-written, clear, and concise. Provide a detailed explanation 

of the legal basis for the motion and how it applies to your case.

•	 Supporting Evidence: Attach all relevant evidence and documentation to support your motion. This can 

include affidavits, expert reports, and official records.

4. Oral Arguments:

•	 Preparation: Be thoroughly prepared to present and argue your motion in court. Practice your arguments 

and anticipate potential counterarguments from the prosecution.

•	 Persuasiveness: Be persuasive and articulate when presenting your case to the judge. Emphasize the 

legal and factual grounds that support your motion.

5. Collaboration with Experts:

•	 Expert Testimony: Utilize expert witnesses to provide testimony supporting your motion. Experts can 

offer credible insights into technical aspects, such as the reliability of breathalyzer results or the impact 

of medical conditions on field sobriety tests.

•	 Written Reports: Submit detailed written reports from experts to support your motion. These reports can 

provide a scientific basis for challenging the prosecution’s evidence.
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6. Timing and Procedure:

•	 Timely Filing: Ensure that all motions are filed within the deadlines set by the court. Late filings can be 

denied regardless of their merit.

•	 Following Procedure: Adhere to all procedural rules and requirements for filing motions. This includes 

proper formatting, serving copies to the prosecution, and requesting hearings.

Case Examples

1. Motion to Suppress Evidence:

•	 Scenario: A defendant was stopped at a sobriety checkpoint that did not comply with constitutional 

requirements. The defense filed a motion to suppress all evidence obtained during the stop.

•	 Outcome: The court granted the motion, finding that the checkpoint was unconstitutional. The evidence 

was suppressed, and the charges were dismissed.

2. Motion to Dismiss Charges:

•	 Scenario: The prosecution failed to provide critical evidence to the defense within the required time-

frame. The defense filed a motion to dismiss the charges based on violating the defendant’s right to a 

speedy trial.

•	 Outcome: The court granted the motion, ruling that the delay violated the defendant’s rights. The charges 

were dismissed.

Pre-trial motions play a vital role in shaping the course of a DWI case. By understanding the common motions and 

employing effective strategies, the defense can challenge the prosecution’s evidence, protect the defendant’s 

rights, and improve the chances of a favorable outcome. Working with an experienced attorney is crucial to 

successfully navigating the complexities of pre-trial motions and the legal process.

Plea Bargaining

Pros and Cons of Plea Bargaining

Pros:

1. Reduced Charges and Penalties:

•	 Lower Sentencing: Accepting a plea bargain often results in reduced charges or lesser penalties com-

pared to what might be imposed if convicted at trial.

•	 Avoiding Severe Consequences: A plea deal can help prevent the risk of a harsher sentence that could 

include significant jail time, larger fines, or long-term license suspension.
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2. Certainty of Outcome:

•	 Predictable Results: Plea bargaining provides a particular outcome, eliminating the uncertainties and 

risks of going to trial.

•	 Reduced Stress: Knowing the outcome in advance can reduce a prolonged trial process’s emotional and 

psychological stress.

3. Expedited Resolution:

•	 Faster Resolution: Plea deals often expedite the case’s resolution, allowing the defendant to move on 

with their life more quickly.

•	 Saving Resources: It saves time and resources for both the defendant and the court system by avoiding 

a lengthy trial.

4. Less Public Exposure:

•	 Privacy: Plea bargains can result in less public exposure and media attention than a high-profile trial.

•	 Reputation: This can be beneficial for maintaining the defendant’s reputation and minimizing the impact 

on their personal and professional life.

Cons:

1. Admitting Guilt:

•	 Criminal Record: Accepting a plea deal usually involves pleading guilty to a lesser charge, resulting in a 

permanent criminal record.

•	 Future Consequences: This record can have long-term consequences, affecting future employment, 

housing, and educational opportunities.

2. Potential Innocence:

•	 Injustice: Innocent individuals may feel pressured to accept a plea deal to avoid the risk of a harsher 

sentence at trial, even if they did not commit the crime.

•	 Moral Dilemma: Admitting guilt to a crime one did not commit can be a complex moral and ethical 

decision.

3. Limited Appeal Rights:

•	 Waiving Rights: By accepting a plea bargain, defendants typically waive their rights to appeal the con-

viction or sentence.

•	 Finality: This means the decision is final, and there is no opportunity to challenge the outcome later, even 

if new evidence arises.
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4. Prosecutorial Leverage:

•	 Imbalance of Power: The prosecution may use plea bargaining as leverage, creating pressure on defen-

dants to accept deals even when they have viable defenses.

•	 Possible Coercion: This can lead to concerns about fairness and the voluntary nature of the plea agreement.

Strategies for Negotiating a Favorable Plea

1. Thorough Case Evaluation:

•	 Strengths and Weaknesses: Assess the strengths and weaknesses of both the prosecution’s and defense’s 

cases. Understanding the evidence and potential outcomes is crucial for informed decision-making.

•	 Legal and Factual Review: Conduct a detailed review of all legal and factual aspects, including witness 

statements, police reports, and expert analyses.

2. Leverage Weaknesses in the Prosecution’s Case:

•	 Identify Flaws: Identify any procedural errors, weak evidence, or violations of the defendant’s rights that 

can be used as leverage in negotiations.

•	 Highlight Defenses: Emphasize strong defenses, such as lack of probable cause, unreliable breathalyzer 

results, or alternative explanations for the defendant’s behavior.

3. Negotiation Skills:

•	 Experienced Attorney: Employ an experienced attorney skilled in negotiation. A knowledgeable attorney 

can effectively communicate with the prosecution and negotiate better terms.

•	 Building Rapport: Establish a professional relationship with the prosecutor, which can facilitate more 

cooperative and productive negotiations.

4. Exploring Alternative Sentences:

•	 Creative Solutions: Propose alternative sentences that address the prosecution’s concerns while mini-

mizing the impact on the defendant. This could include community service, alcohol education programs, 

or probation.

•	 Mitigating Circumstances: Present mitigating circumstances, such as lack of prior offenses, the defen-

dant’s background, and efforts to seek treatment or rehabilitation.

5. Documenting Mitigation:

•	 Character References: Provide character references and evidence of the defendant’s positive contribu-

tions to the community.

•	 Personal Circumstances: Highlight circumstances that warrant leniency, such as family responsibilities, 

employment status, or health issues.
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6. Timing of Negotiations:

•	 Strategic Timing: Timing negotiations strategically can impact their success. Consider the prosecution’s 

workload, the case stage, and the evidence’s strength at different points.

•	 Pre-Trial Motions: Filing pre-trial motions can create opportunities for plea bargaining by revealing 

weaknesses in the prosecution’s case.

7. Clear and Realistic Goals:

•	 Realistic Expectations: Set clear and realistic goals for the plea negotiations. Understand what outcomes 

are achievable and prioritize the most critical objectives.

•	 Communication: Maintain clear communication with the defendant about the potential risks and benefits 

of accepting a plea deal versus going to trial.

Case Example of a Successful Plea Bargain

Scenario:

A defendant with no prior criminal record was charged with a DWI after failing a breathalyzer test, which showed 

a BAC of 0.09%. The defense identified several procedural errors during the traffic stop and inconsistencies in the 

breathalyzer calibration records.

Negotiation Strategy:

The defense attorney highlighted the procedural errors and the potential for challenging the breathalyzer results. 

They proposed a plea deal that included a reduction of the charge to reckless driving, completion of an alcohol 

education program, and community service instead of jail time.

Outcome:

The prosecution, recognizing the weaknesses in their case and the potential for a lengthy trial, agreed to the 

proposed plea deal. The defendant avoided a DWI conviction, and the lesser charge of reckless driving resulted 

in fewer long-term consequences.

Plea bargaining can be a strategic and effective way to resolve a DWI case. Still, it requires careful consideration 

of the pros and cons and skilled negotiation. By understanding the dynamics of plea bargaining and employing 

effective strategies, defendants can achieve more favorable outcomes and mitigate the impact of the charges. 

Working with an experienced attorney is crucial for navigating the complexities of plea negotiations and making 

informed decisions.
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Pre-Trial Conference

Purpose and Procedures of Pre-Trial Conferences

A pre-trial conference is a meeting that takes place before the trial begins, involving the judge, prosecution, and 

defense. The primary purpose is to ensure that the trial proceeds efficiently and to address any issues that may 

arise before the trial.

1. Purpose of Pre-Trial Conferences:

•	 Case Management:

	º Organization: The conference helps organize the case and sets the framework for how the trial will 

proceed.

	º Timelines: It establishes timelines for the exchange of evidence, filing motions, and other pre-trial 

activities.

•	 Plea Negotiations:

	º Exploring Plea Deals: The conference allows the prosecution and defense to discuss potential plea deals.

	º Resolving Cases: Many cases are resolved through plea agreements reached during pre-trial 

conferences.

•	 Evidentiary Issues:

	º Discussing Evidence: The conference addresses issues related to the admissibility of evidence, in-

cluding any disputes over what evidence can be presented at trial.

	º Motions: It provides a platform to discuss and resolve pre-trial motions, such as motions to suppress 

evidence or dismiss charges.

•	 Witness Lists and Testimony:

	º Identifying Witnesses: The parties will exchange witness lists and discuss the scope of testimony to 

be presented at trial.

	º Scheduling: The conference helps schedule witness testimony to ensure the trial proceeds smoothly.

•	 Trial Logistics:

	º Courtroom Procedures: The judge and attorneys discuss courtroom procedures, including jury selec-

tion, opening statements, and the order of witnesses.

	º Trial Length: They estimate the length of the trial and address any logistical concerns.

2. Procedures of Pre-Trial Conferences:

•	 Attendance:

	º Mandatory Presence: Both the prosecution and defense attorneys must attend the pre-trial confer-

ence. Depending on the court’s rules, the defendant may also be required to participate.
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	º Judge’s Role: The judge presides over the conference, ensuring that all procedural matters are ad-

dressed and the case is ready for trial.

•	 Agenda:

	º Case Review: The judge reviews the status of the case, including any outstanding motions, discovery 

issues, and evidentiary disputes.

	º Motions Hearing: The judge hears arguments on pre-trial motions and makes rulings on admissibility 

of evidence and other legal issues.

	º Settlement Discussions: The parties discuss the possibility of settling the case through a plea agree-

ment. The judge may facilitate these discussions but does not participate in the negotiations.

•	 Discovery Exchange:

	º Evidence Sharing: Both parties exchange evidence, including witness lists, expert reports, and other 

relevant materials.

	º Compliance: The judge ensures that both sides have complied with discovery obligations and that no 

outstanding issues could delay the trial.

•	 Trial Preparation:

	º Logistics: The conference addresses logistical issues, such as scheduling, jury instructions, and the 

order of witness testimony.

	º Preparation: The parties confirm that they are prepared for trial and that there are no remaining 

obstacles to proceeding as scheduled.

Strategies for Effective Participation

1. Thorough Preparation:

•	 Review Case File: Before the conference, review the entire case file, including evidence, witness state-

ments, and previous motions or rulings.

•	 Understand Issues: Be familiar with the case’s legal and factual issues. Prepare to discuss these issues 

intelligently and persuasively.

2. Effective Communication:

•	 Clear Arguments: Be clear and concise in presenting your arguments and positions. Avoid unnecessary 

legal jargon and focus on the key points.

•	 Listen Actively: Pay attention to the judge and opposing counsel. Understanding their positions can help 

you respond effectively.

3. Focus on Resolution:

•	 Be Open to Negotiation: Be willing to discuss potential plea agreements or settlements. Sometimes, 

resolving the case before trial can be in the defendant’s best interest.
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•	 Evaluate Offers: Carefully evaluate any plea offers or settlements the prosecution proposes. Consider the 

potential benefits and drawbacks.

4. Address Evidentiary Issues:

•	 Prepare Motions: Prepare all necessary pre-trial motions and be ready to argue them. This includes 

motions to suppress evidence, exclude witnesses, or dismiss charges.

•	 Anticipate Challenges: Anticipate challenges to your evidence and be prepared to defend its admissibility.

5. Coordinate with Witnesses:

•	 Confirm Availability: Ensure that all witnesses are available for the trial dates. Coordinate with them to 

confirm their testimony schedules.

•	 Prepare Witnesses: Prepare your witnesses for trial, including what to expect and how to respond to 

cross-examination.

6. Stay Organized:

•	 Documentation: Bring all necessary documentation to the conference, including evidence, witness lists, 

and any previously filed motions.

•	 Timeline Management: Keep track of all deadlines and timelines discussed during the conference. Ensure 

that you meet all court-imposed deadlines.

7. Professional Conduct:

•	 Respect: Show respect for the judge and opposing counsel. Professional conduct can facilitate more 

productive discussions and negotiations.

•	 Patience: Be patient and composed, even if the discussions become contentious. Maintaining profession-

alism is crucial.

Case Example of Effective Participation

Scenario:

A defendant facing a DWI charge attends a pre-trial conference. The defense attorney has identified several 

procedural errors in the traffic stop and has filed a motion to suppress the evidence obtained during the stop.

Strategy:

The defense attorney thoroughly reviews the case file and prepares clear, concise arguments for the motion 

to suppress. They also bring all relevant documentation, including the police report and expert analysis of the 

breathalyzer results.
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Outcome:

During the conference, the defense attorney effectively communicates the procedural errors and the legal basis 

for the motion to suppress. The judge agrees to hear the motion and ultimately rules in favor of the defense, ex-

cluding the critical evidence. Recognizing the weakened case, the prosecution offers a favorable plea agreement, 

which the defendant accepts.

Pre-trial conferences are a critical part of the legal process in DWI cases. By understanding their purpose and 

procedures and employing effective strategies, defendants and their attorneys can significantly impact the case 

outcome. Proper preparation, clear communication, and professional conduct are essential for successful partic-

ipation in pre-trial conferences.

Trial

Step-by-Step Guide to the Trial Process

1. Jury Selection (Voir Dire):

•	 Purpose: The process of selecting a fair and impartial jury from a pool of potential jurors.

•	 Procedure: Both the prosecution and defense attorneys question the potential jurors to identify any 

biases or preconceived notions that may affect their judgment.

•	 Challenges: Attorneys can challenge potential jurors for cause (specific reasons) or use a limited number 

of peremptory challenges (no particular reason needed).

2. Opening Statements:

•	 Purpose: Each side presents an overview of their case to the jury, outlining what they intend to prove.

•	 Prosecution First: The prosecution presents its opening statement first, followed by the defense.

•	 Non-Argumentative: Opening statements should not be argumentative but rather a factual outline of 

the case.

3. Presentation of Prosecution’s Case:

•	 Witness Testimony: The prosecution calls witnesses to testify and presents evidence to support their case.

•	 Direct Examination: The prosecution directly examines their witnesses to elicit facts and evidence.

•	 Cross-examination: The defense can cross-examine the prosecution’s witnesses to challenge their cred-

ibility and the validity of their testimony.

4. Presentation of Defense’s Case:

•	 Witness Testimony: The defense calls witnesses to testify and presents evidence to support their case.

•	 Direct Examination: The defense directly examines their witnesses to present their events.
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•	 Cross-examination: The prosecution cross-examines the defense’s witnesses to challenge their credibil-

ity and the validity of their testimony.

5. Rebuttal and Surrebuttal:

•	 Rebuttal: The prosecution may present rebuttal witnesses and evidence to counter the defense’s case.

•	 Surrebuttal: The defense may present surrebuttal witnesses and evidence to counter the prosecution’s 

rebuttal.

6. Closing Arguments:

•	 Purpose: Both sides summarize their cases and argue why the jury should render a verdict in their favor.

•	 Prosecution First: The prosecution delivers their closing argument first, followed by the defense.

•	 Rebuttal Argument: The prosecution may be allowed a brief rebuttal after the defense’s closing argument.

7. Jury Instructions:

•	 Purpose: The judge provides the jury with legal instructions on how to deliberate and apply the law to 

the facts of the case.

•	 Instructions: Instructions cover the elements of the charges, the burden of proof, and the legal standards 

that must be met.

8. Jury Deliberation:

•	 Sequestered Deliberation: The jury deliberates in private to reach a unanimous verdict.

•	 Verdict: The jury announces their verdict in open court. The possible outcomes are “guilty” or “not guilty.”

9. Sentencing (If Guilty Verdict):

•	 Sentencing Hearing: A separate sentencing hearing is held if the defendant is found guilty.

•	 Sentencing Arguments: Both sides present arguments regarding appropriate penalties.

•	 Judge’s Decision: The judge determines the final sentence based on the applicable laws and guidelines.

Tips for Testifying and Presenting Your Defense

1. Preparation:

•	 Review Your Testimony: Thoroughly review the facts of your case and your planned testimony with your 

attorney.

•	 Understand Questions: Understand the types of questions you may be asked during direct and 

cross-examination.
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2. Honesty and Clarity:

•	 Be Honest: Always tell the truth. Dishonesty can undermine your credibility and harm your defense.

•	 Be Clear and Concise: Answer questions clearly and concisely. Avoid providing unnecessary details.

3. Stay Calm and Composed:

•	 Maintain Composure: Stay calm, even if the questioning becomes intense. Keep your emotions in check.

•	 Pause Before Answering: Take a moment to think before answering each question. This helps ensure your 

responses are thoughtful and accurate.

4. Respect Courtroom Protocol:

•	 Address the Judge and Jury Respectfully: Always address the judge as “Your Honor” and be respectful 

towards the jury.

•	 Avoid Arguing: Do not argue with the opposing attorney. Keep your answers factual and non-confrontational.

5. Presenting Evidence:

•	 Organize Evidence: Ensure all evidence is well-organized and easily accessible for presentation in court.

•	 Explain Clearly: When presenting evidence, explain its relevance and how it supports your defense.

6. Expert Witnesses:

•	 Utilize Experts: If applicable, use expert witnesses to support your case. Ensure they are well-prepared 

and credible.

•	 Understand Expert Testimony: Be familiar with the content and significance of your expert’s testimony.

7. Practice Mock Trials:

•	 Conduct Mock Trials: Practice your testimony and defense presentation in mock trial settings.

•	 Feedback and Improvement: Use your attorney’s and others’ feedback to improve your performance.

8. Non-Verbal Communication:

•	 Body Language: Be mindful of your body language. Maintain good posture, make appropriate eye con-

tact, and avoid fidgeting.

•	 Facial Expressions: Keep your facial expressions neutral and avoid reactions that may be interpreted negatively.

9. Anticipate Cross-Examination:

•	 Prepare for Cross-Examination: Work with your attorney to anticipate and prepare for the prosecution’s 

cross-examination questions.

•	 Stay Focused: Stay focused on the question being asked and avoid being drawn into speculative or 

hypothetical answers.
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10. Legal Representation:

•	 Rely on Your Attorney: Trust your attorney’s guidance and follow their advice throughout the trial.

•	 Communicate Openly: Maintain open and honest communication with your attorney about all aspects 

of your case.

By understanding the trial process and employing effective strategies for testifying and presenting your defense, 

you can improve your chances of achieving a favorable outcome in your DWI case. Working closely with an 

experienced attorney is crucial for navigating the complexities of the trial and ensuring your rights are protected.

Sentencing

Understanding the Sentencing Process

The sentencing process occurs after a defendant has been found guilty of a DWI offense. During sentencing, the 

judge will determine the appropriate penalties based on the specifics of the case, the defendant’s criminal history, 

and applicable laws.

1. Sentencing Hearing:

•	 Purpose: The hearing allows the prosecution and defense to present arguments regarding the appropri-

ate sentence.

•	 Timing: It typically occurs shortly after the trial or guilty plea, though it may be scheduled later to allow 

for preparation.

2. Presentence Investigation Report (PSI):

•	 Preparation: A probation officer may prepare a presentence investigation report, which provides the 

judge with detailed information about the defendant’s background, criminal history, and circumstances 

of the offense.

•	 Content: The report includes recommendations for sentencing based on guidelines and the officer’s 

assessment of the defendant.

3. Prosecution’s Recommendations:

•	 Argument: The prosecution will present their recommendations for sentencing, often seeking harsher 

penalties based on the severity of the offense and any aggravating factors.

•	 Aggravating Factors: High BAC, accidents, injuries, or prior offenses can influence the prosecution’s 

recommendations.

4. Defense’s Recommendations:

•	 Argument: The defense will present arguments for more lenient sentencing, highlighting mitigating fac-

tors and the defendant’s positive attributes.
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•	 Mitigating Factors: These can include lack of prior criminal history, demonstrated remorse, efforts at 

rehabilitation, and the defendant’s circumstances.

5. Victim Impact Statements:

•	 Submission: Victims of the offense may be allowed to present impact statements describing how the 

offense has affected them and their families.

•	 Consideration: The judge considers these statements when determining the sentence.

6. Judge’s Decision:

•	 Sentencing Guidelines: The judge follows statutory guidelines and considers the recommendations from 

the PSI, prosecution, and defense.

•	 Imposition of Sentence: The judge announces the sentence, including fines, jail time, probation, commu-

nity service, alcohol education programs, and license suspension.

Strategies for Minimizing Penalties

1. Highlighting Mitigating Factors:

•	 First-Time Offender: Emphasize the defendant’s lack of prior criminal history and status as a first-time 

offender.

•	 Remorse and Accountability: Demonstrate the defendant’s remorse and willingness to take responsibil-

ity for their actions.

•	 Personal Circumstances: Present personal circumstances, such as family responsibilities, employment, 

and community involvement, that warrant leniency.

2. Rehabilitation Efforts:

•	 Substance Abuse Treatment: Show that the defendant has voluntarily enrolled in substance abuse treat-

ment or counseling programs.

•	 Educational Programs: Participation in alcohol education or DWI prevention programs can demonstrate 

a commitment to change.

3. Character References:

•	 Letters of Support: Provide letters from employers, family members, friends, and community leaders 

attesting to the defendant’s character and contributions to society.

•	 Witness Testimony: Have character witnesses testify during the sentencing hearing about the defen-

dant’s positive qualities and community involvement.
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4. Negotiating Plea Deals:

•	 Reduced Charges: Work with the prosecution to negotiate plea deals that involve reduced charges in 

exchange for a guilty plea.

•	 Agreed Sentencing: Negotiate an agreed-upon sentence more favorable than what might be imposed 

after a trial.

5. Alternative Sentencing Options:

•	 Probation: Advocate for probation instead of jail time, highlighting the defendant’s suitability for com-

munity supervision.

•	 Community Service: Propose community service as an alternative to incarceration, demonstrating how 

the defendant can contribute positively to the community.

6. Presenting a Comprehensive Plan:

•	 Rehabilitation Plan: Present a detailed plan outlining the defendant’s steps to avoid future offenses, 

including treatment, counseling, and community involvement.

•	 Support Systems: Highlight the defendant’s support systems, such as family, friends, and mentors, who 

will help ensure compliance with sentencing conditions.

7. Legal Precedents:

•	 Similar Cases: Cite legal precedents from similar cases where lenient sentences were imposed, arguing 

for consistency and fairness.

•	 Sentencing Guidelines: Reference sentencing guidelines that support more lenient penalties for first-

time or non-violent offenders.

Case Example of Minimizing Penalties

Scenario:

A defendant with no prior criminal record was convicted of a first-time DWI offense with a BAC of 0.09%. The 

defendant voluntarily enrolled in an alcohol education program and participated in community service before the 

sentencing hearing.

Strategy:

The defense attorney highlighted the defendant’s lack of prior offenses, demonstrated remorse, and proactive 

steps taken to address the behavior. Character references from the defendant’s employer and community mem-

bers and a detailed rehabilitation plan were presented.
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Outcome:

The judge, considering the mitigating factors and rehabilitation efforts, imposed a sentence of probation, com-

munity service, and mandatory participation in an alcohol education program rather than jail time.

Understanding the sentencing process and employing effective strategies can significantly impact the penalties 

imposed in a DWI case. By presenting mitigating factors, demonstrating rehabilitation efforts, and negotiating 

favorable plea deals, defendants and their attorneys can work towards minimizing the consequences of a convic-

tion. Working with an experienced attorney is crucial for navigating the complexities of the sentencing process 

and achieving the best possible outcome.
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6.  
Conclusion

I genuinely hope you enjoyed reading The DWI Book  as much as I enjoyed writing it. My primary aim is to help 

as many people as possible in the Texas criminal justice system. One of the best ways to do that is by educating 

them about their legal rights. 

I want to thank you again for taking the time to read this brief guide and allowing us to explain some of the critical 

ideas of DWI defense and what to consider when choosing the right attorney for your DWI case. I wrote this book 

to give you accurate information so you can have peace of mind about your current situation. 

Whether you face a DWI charge that could lead to a multi-year jail sentence or are researching for a loved one in 

trouble, I want to help even more. 

As an appreciation of reading this book, I would like to offer you an opportunity to speak with us for free.

It’s easy to get started:

1.	 Get a free case review: Let’s discuss your case, your goals, and what strategies are right for you. Call us 

at 512-565-8844 to discuss.

2.	 Resolve your case: We will lead you every step of the way. Together, we will fight for a dismissal.

3.	 Get your life back: Work to get the best results possible so you can get your life back.

Respectfully, 

Lance Kennedy | Founding Attorney

Phone: 512.565.8844

www.lancekennedy.com

P.S. The sooner we start, the sooner we start getting your life back. Call us to set up your free case review. We 
look forward to speaking with you!
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Get your life back.

Call Lance Kennedy Law today:
(512) 565-8844

Mention this book when you call for a
FREE 20-MINUTE CASE REVIEW

(A $300 value)

We build your defense from day one.

www.thedwibook.com

www.lancekennedy.com

http://www.thedwibook.com
http://www.lancekennedy.com
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